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MISCELLANEOUS BILLS 


THURSDAY, JULY 12, 1956 


Unirep States SENATE, 
CoMMITTEE ON ARMED SERVICES, 
Washington, pe: Sie 

The committee met, pursuant to call, at 10:30 a. m., in room 212, 
Senate Office Building. 

Present: Senators Russell (chairman), Stennis, Symington, Jack- 
son, Ervin, Saltonstall, Flanders, and Smith of Maine. 

Also present: Harry L. Wingate, Jr., chief clerk; and William H. 
Darden, T. Edward Braswell, and Herbert Atkinson, of the com- 
mittee staff. 

H. R. 2111 


Chairman Russextxt. The committee has scheduled for consideration 
this morning several House-passed bills relating to a wide variety of 
subjects. 

The first one is H. R. 2111. This is a departmental bill which pro- 
poses to authorize the Secretaries of the military departments to pub- 
lish official registers for their services. 

(H. R. 2111 is as follows:) 


LH. R. 2111, 84th Cong., 2d sess.] 


AN ACT To authorize the Secretaries of the Army, the Navy, and the Air Force to cause 
to be published official registers for their respective services 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretaries of the military depart- 
ments are authorized to have published, annually or at such times as they may 
designate, official registers containing the names of and pertinent data relating 
to such officers of the Regular and Reserve components of their respective services 
and such other lists as they may deem appropriate. 

Sec. 2. All laws or parts of laws requiring the periodic publication of an official 
register of the Army, of the Navy, and Marine Corps, and of the Air Force, and 
prescribing the contents thereof, including, but not restricted to, provisions 
relating to lists of names, grades, pay and emoluments, and personal data incon- 
sistent with the provisions of this section are repealed and such repeal shall 
include but shall not be limited to the following Acts or parts of Acts: 

(a) Section 2 of the Act of June 18, 1878 (20 Stat. 149). 

(b) So much of section 1226, Revised Statutes, as reads, “The highest volunteer 
rank which has been held by officers of the Regular Army shall be entered, 
with their names respectively upon the Army Register.” 

(c) So much of section 1256, Revised Statutes, as reads “continue to be 
borne on the Army Register, and shall.” 

(d) The ultimate proviso of section 1 of the Act of May 24, 1928 (45 Stat. 735). 

(e) The words “and directed” in the seventh line of the Act of February 28, 
1929 (45 Stat. 1409). 

(f) So much of the first sentence of section 201 of the Act of June 29, 1948 
(62 Stat. 1084), as reads “‘to be published annually in the official register of the 
service concerned.” 
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(zg) So much of section 301 (a) of the Act of June 29, 1948 (62 Stat. 1087), as 
reads “to be published annually in the official register of the service concerned.” 

(h) So much of section 1457, Revised Statutes, as reads “and continue to be 
borne on the Navy Register. 

(i) So much of section 1406, Revised Statutes, as reads “and shall be entered 
upon the Naval Register.” 

Sec. 3. There are hereby authorized to be appropriated such funds as may be 
necessary to carry out the purposes of this Act. 

Passed the House of Representatives February 20, 1956. 

Attest: 

RALpH R. Roserts, Clerk. 

Chairman Russety. These registers are now being published under 
fragments of law dating back to 1812. They are required to be pub- 
lished annually, and there are specific requirements for inclusion of 
certain items of information, some of which are said to be archaic. 

The apparent purpose of this bill is to provide a uniform statute 
authorizing pub lication of these registers annually, or at such times 
as the Secretaries designate, with the registers containing such data 
as is determined appropriate by the Secretary concerned. 

The departmental witness on this bill is Lt. Col. Neil Matzger, 
Office of the Adjutant General, Department of the Army. 


STATEMENT OF LT. COL. NEIL M. MATZGER, OFFICE OF THE 
ADJUTANT GENERAL, DEPARTMENT OF THE ARMY 


Colonel Marzaer. Lam Colonel Matzger, sir. 
Chairman Russety. Yes, sir. Have a seat, if you desire, sir. 
Colonel Marzcrr. I have a prepared statement which I offer for 
the record, or may read it, if you so desire. 
Chairman Russe... Very well, you may offer it for the record. 
(The statement referred to is as follows :) 


Mr. Chairman and members of the committee, I am Lt. Col. Neil M. Matzger, 
Office of The Adjutant General, Department of the Army. I have been requested 
to represent the Department of Defense in the hearing on this bill. 

I have a brief prepared statement which I would like to present to the com- 
mittee. 

The Army and Navy Registers are authorized in various laws, parts of laws, 
and resolutions dating as far back as 1812. The only legal basis for the pub- 
lication of an Air Force Register is an assumption that the laws relating to 
the Army Register are applicable to the Air Force, and the references to an 
Air Force Register in sections 201 and 301 (a) of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948 (Publie Law 810, 80th 
Cong.; 62 Stat. 1081). 

This bill would repeal the several miscellaneous statutes relating to the con- 
tents of the registers and enact one provision of law applicable to all the Armed 
Forces, giving the Secretaries of the military services general authority to 
publish registers listing the names and containing pertinent data relating to 
officers of the Regular services and certain of the Reserves. 

In other words it would for the first time put the horse before the cart, insofar 
as the authority for publication of the registers of the military departments 
is concerned. That is to say, at the present time there are a variety of laws 
which state that certain information will be published in the Army Register. 
However, there is no law which states there shall be an Army Register. This 
bill would provide such basie authority. As I have mentioned, this situation 
is particularly applicable to the Department of the Air Force, which implies its 
authority to publish a register from the earlier statutes which provide for pub- 
lication of certain data in an Army Register. 

In addition, this bill would provide the service Secretaries with the flexibility 
they need to publish official registers annually, or at such times as they may 
designate, instead of being required to publish certain data each year, whether 
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or not a need exists, and to make changes at some future date, if the situation 
or changing composition and requirements of the Army so warrant. In time 
of war, for example, it is conceivable that it may be in the best interest of 
the Department and the Government, if publication of certain portions of the 
register were suspended, or the register in its entirety for a short period of time, 
because of the relatively low priority that it might have as compared with other 
administrative actions or publications requirements. 

The committee will be interested in knowing, however, that if this bill is 
enacted, the Department contemplates no immediate changes in the content 
of the registers. 

The current official registers of the various services contain a wealth of data 
required by each service to facilitate operations and to promote efficiency in 
the performance of essential administrative functions. For example, were it 
not for the register, it would be necessary for the departments to constantly 
furnish statements of service to departmental agencies and to the field to deter- 
mine the exact amount of service creditable to an individual for pay and promo- 
tion purposes, for determining seniority for command positions, and for a 
number of similar requirements. To prepare statements of service verifying 
that an individual has, let us say, 23 years, 8 months, 12 days, of creditable 
service for pay purposes, is an expensive administrative operation and would 
require a large number of clerical personnel if done in any quantity. Since 
such information is verified when initially entered in the register, you can 
readily see the beneficial purposes which this document serves throughout the 
military service, inasmuch as data of this type must be available wherever 
military personnel are assigned. 

It should be pointed out that enactment of this bill will result in no increased 
cost to the Government. In fact, it would undoubtedly result in savings over 
a period of years, in that it would provide agencies in the field and at the seat 
of Government with essential data required for proper personnel administration 
and personnel management, would permit inclusion in the register of only that 
information which is essential for carrying on the Department’s business, and 
would provide authority for discontinuance of the registers, in part, or in whole, 
over short periods of time when in the national interest. 

In view of the foregoing the Department favors enactment of this bill. 

I have appreciated this opportunity of appearing before the committee and 
shall be happy to answer any questions you may have on this bill. 

This is the end of my prepared statement, Mr. Chairman. 

Chairman Russet... This is a very simple bill, and I think the com- 
mittee understands the purpose. 

Colonel Marzger. Yes, sir. 

Chairman Russe... This is to coordinate the laws, clarify them, 
that relate to the publication of official registers of the services, armed 
services, 

Colonel Marzcrr. That is correct; yes, sir. 

Chairman Russetu. It is done at the present time so there will 
be no additional cost involved by reason of passage of this bill; is 
that correct? 

Colonel Marzeer. That is correct, yes, sir; no additional cost 
involved. 

Chairman Russevii. Senator Saltonstall ? 

Senator SaLronsTaLL. No questions. 

Chairman Russeix. Senator Stennis. 

Senator Stennis. No questions. 

Chairman Russet. Senator Ervin? 

Senator Ervin. No questions. 

Chairman Russexiu. Thank you very much, Colonel. 

(Subsequently, in executive session, the committee unanimously 
voted to report the bill favorably, without amendment, as covered by 
S. Rept. 2546.) 
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H. R. 8407 


Chairman Russexu. The next bill is H. R. 8407, which is another 
departmental bill, which has as its purpose the enactment of a statute 
applicable to all of the Armed Forces that would require enlisted 
members to make up time lost during their enlistment because of their 
own misconduct. 

(H. R. 8407 is as follows:) 


[H. R. 8407, 84th Cong., 2d sess.] 


AN ACT To require enlisted members of the Armed Forces to make up time lost during 
enlistments 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That an enlisted member of the Army, Navy, 
Air Force, Marine Corps, or Coast Guard who— 

(1) deserts; 
~) is absent from his organization, station, or duty for more than one 
day without proper authority, as determined by competent authority ; 
+) is contined for more than one day while awaiting trial and disposi- 
tion of his case, and whose conviction has become final; 
(4) is confined for more than one day under a sentence which has be- 
come final; or 
(5) is unable for more than one day, as determined by competent authority, 
to perform his duties because of intemperate use of drugs or alcoholic liquor, 
or because of disease or injury resulting from his misconduct : 
is liable, after his return to full duty, to serve for a period which, when added 
to the period that he served before his absence from duty, amounts to the term 
for which he was enlisted or inducted. 

Sec. 2. The following are repealed: 

(1) Section 1 (article 107) of the Act of June 4, 1920 (ch. 227, 41 Stat. 809), 
as amended by section 6 (a) of the Act of May 5, 1950 (ch. 169, 64 Stat. 145). 

(2) The proviso of the fourth paragraph under “Offiecrs for Engineering Duty 
Only” of the Act of August 29, 1916 (ch. 417, 39 Stat. 589), as amended by the 
Act of July 1, 1918 (ch. 114, 40 Stat. 717 (2d par.) ). 

(3) The Act of May 21. 1928 (ch. 650, 45 Stat. 620). 

(4) Clause (8) and the last sentence of subsection (a), and subsections (b) and 

(c), of section 367 of title 14, United States Code. 


SE Section 3867 (a) of title 14, United States Code, is amended by renum- 
bering Clauses “*(4)"and “(5)” as “(3)” and “(4)”, respectively. 

Passed the House of Representatives July 2, 1956. 

Attest 


RatpH R. Roserts, Clerk. 

Chairman Russert. The Navy now has permissive authority to 
allow its servicemen to make up lost time. If the serviceman does 
not so elect, and the Department does not approve the election prior 
to the expiration of the enlistment, the lost time cannot be made up. 
In some cases this action is desirable in order that the member con- 
cerned might qualify for a discharge under honorable conditions. 

In contrast, enlisted members of the Army and Air Force are com- 
pelled by law to make up any time lost because of their misconduct. 
This bill apparently would place the Armed Forces on an equal basis. 

The departmental witness is Capt. H. 8. Roberts, from the Bureau 
of Naval Personnel. 
Have a seat, Captain. 


STATEMENT OF CAPT. H. S. ROBERTS, HEAD OF ENLISTED PER- 
FORMANCE BRANCH, PERFORMANCE DIVISION, BUREAU OF 
NAVAL PERSONNEL, DEPARTMENT OF THE NAVY 


Captain Roserrs. Sir, I have a prepared speech I can offer for the 
record. 
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Chairman Russeiz. Very well, sir. Your statement will be received 
and be incorporated in the record. 
(The statement referred to is as follows :) 


Mr. Chairman and members of the committee, I am Capt. H. S. Roberts, head 
of the Enlisted Performance Branch, Performance Division, Bureau of Naval 
Personnel. I appreciate the opportunity to appear before this committee for 
the purpose of recommending enactment of H. R. 8407. This bill is designed to 
establish a law, uniform in its application to Army, Navy, Air Force, Marine 
Corps, and Coast Guard, which will make an enlisted man of any of these services 
liable to make up time lost by reason of his misconduct. 

The act of May 21, 1928 (34 U. 8S. C. 183a), provides that enlisted men in the 
naval service who absent themselves without authority for more than 1 day or 
are confined for more than 1 day under sentence or are confined while awaiting 
trial and disposition of the case, if the trial results in conviction, may be pet 
mitted to serve for such period as shall, with the time served prior to such 
absence or continement, amount to the full term of the enlistment 

The statute which applies to enlisted personnel of the Army and Air Force 
(10 U. S. C. 629), on the other hand, provides that an enlisted man shall be 
liable to make up time lost under the same circumstances as those specified in 
the Navy law The law applicable to the Coast Guard (14 U. 8. C. 367), is, as 
in the case of the Navy, permissive rather than mandatory. 

In the case of all of the services, including the Coast Guard, the applicable 
law requires the making up of time in excess of 1 day lost by reason of injury, 
sickness, or disease resulting from the intemperate use of drugs or alcoholic 
liquors ; or other misconduct. 

H. R. 8407 would repeal the existing provisions of law affecting each of the 
services. Enactment of the bill would provide completely uniform provisions 
for the enlisted men of all services, Which would be substantially the same as 
those which now are applicable to the Army and Air Force. 

It is considered that the enactment of H. R. 8407 would serve as a deterrent 
against the commission of offenses by Navy, Marine, and Coast Guard personnel 
since it would transfer the option as to whether lost time should be added to the 
normal term of enlistment from the offender to the service of which he is a 
member. 

More important, however, is the fact that it would make possible the restora- 
tion to duty of many enlisted persons who could not under the present naval 
law, as interpreted by the Comptroller General, be restored. In meritorious 
cases the Navy and Marine Corps afford persons sentenced to punitive discharges 
the opportunity of earning a discharge under honorable conditions by performing 
further honorable service. 

This opportunity is given to those who show by their conduct and service 
motivation that they may be suitable for retention in the service. In such case 
the punitive discharge is suspended at the request of the enlisted man and he is 
returned to active duty after completing his sentence. If he satisfactorily 
serves the period of his probationary service the man’s punitive discharge is 
remitted. It happens not infrequently that a man who is considered to be de- 
serving of a chance to earn a discharge under honorable conditions is denied that 
opportunity by reason of the expiration of his enlistment. 

As previously mentioned, the law affecting the naval service permits an 
enlisted man to make up lost time due to absence or confinement but the Comp- 
troller General has ruled that to avail himself of the opportunity he must make 
application therefor before discharge or expiration of enlistment and that his 
application must be approved before his enlistment expires. Thus, 2 man who 
would ordinarily be placed on probation and allowed to prove his eligibility for 
discharge under honorable conditions can be deprived of that most desirable 
opportunity by the fortuitous circumstance of the date of expiration of his 
enlistment. If it were possible to extend his enlistment by the period of lost 
time he would normally have sufficient service remaining after his release from 
confinement to complete a probationary period. 

The law affecting the Army and Air Force, which makes a man liable to make 
up the time lost rather than permitting him to do so, does not require the sub- 
mission and approval of an application before his enlistment expires. Under 
that law, a man who is serving a sentence at the time his enlistment expires 
can be returned to duty upon release from confinement for the purpose of making 
up the time he has not served during his enlistment. He can serve a probation- 
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ary period while making up that lost time and, if he proves his worth, earn a 
discharge under honorable conditions. Since the Navy is not always in a posi- 
tion to determine a man’s eligibility for probation before his enlistment expires, 
the Navy’s clemency procedure would beneft by the enactment of H. R. 8407, 


which will place all of the services on the same basis with respect to making up 
lost time. 


The Department of the Navy, on behalf of the Department of Defense, strongly 
urges favorable consideration of H. R, 8407. 

Chairman Russetx. Captain, as the law now stands, the Navy can 
allow any person who is in the service who has lost time due to their 
own misconduct to make it up. 

Captain Roperts. Yes, sir. 

Chairman Russe... How often is that applied? Do you ordinarily 
permit the man to make up the lost time? 

Captain Ropers. If he meets the requirements for clemency and 
restoration of duty, yes, sir, if he is a worthy individual. 

Chairman Russeti. Well now, in the Army and the Air Force, as 
[ understand it, under existing law, unless a man does make up his 
lost time, he is discharged under conditions other than honorable. 

Captain Rorerts. I presume he would have—if he had a punitive 
lischarge awarded to him, and they did not force him to stay on pro- 
ation, 1 presume he would go out with his punitive discharge. 

Chairman Russett. Why is this legislation necessary ? 

Captain Roserts. To make the services uniform in their require- 
ments for making up the lost time. 

The Army and the Air Force now make the individual liable for it, 
whereas our regulations or law makes it only permissible for the man 
to volunteer to make up his lost time. 

If this legislation is enacted, it will make the laws uniform for all 
of the services, 

Chairman Russet. Why is it not desirable to place the Navy on the 
same basis as the Army and the Air Force, rather than to place the 
Army and the Air Force under the Navy rule? It seems to me that 
the rule which apples in the case of the Army and the Air Force 
might be more conducive to good order and discipline than the Navy 
rule. 

Captain Roserts. That is correct, sir. The bill, if passed, is es- 
sentially the same as the Army and the Air Force have now. 

Chairman Russeiu. So it does, then 

Captain Roserrs. For all practical purposes, it does put us under 
the same rules and regulations that apply to the Army and the Air 
Force. 

Chairman Russexy. So it will have the effect of tightening up the 
Navy’s regulations for dealing with its personnel? . 

Captain Roserts. Yes, sir. 

Chairman Russeii. Senator Saltonstall? 

Senator SatronsTaLu. No questions. 

Chairman Russe.tu. Senator Stennis? 

Senator Stennis. No questions. 

Chairman Russe.tu. Senator Ervin? 

Senator Ervin. No questions. 

Chairman Russeii. Thank you, Captain Roberts. 

Captain Rorerts. Thank you, sir. 
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(Subsequently, in executive session, the committee unanimously 
voted to report the bill favorably, without amendment, as covered 
by S. Rept. 2549.) 

H. R. 9246 


Chairman Russe.u. The next bill is H. R. 9246, a departmental bill 
that would permit payments for unused accrued leave to be made 
to survivors of military personnel. 

(H. R. 9246 is as follows :) 


{H. R. 9246, 84th Cong., 2d sess. ] 


AN ACT To amend the Armed Forces Leave Act of 1946 by authorizing payments to 
survivors of former members for unused leave credit 


Be it enacted by the Senate and House of Re presentatives of the United States 
of America in Congress assembled, That the last sentence of section 4 (c) of the 
Armed Forces Leave Act of 1946, as added by section 1 of the Act of August 4, 
1947 (37 U. 8. C. 33 (c)), is amended to read as follows: “Settlement and com- 
pensation in accordance with this subjection shall, in the case of a member or 
former member of the Armed Forces who dies after retirement or discharge 
and without having received that compensation, be made to the survivors of 
that member or former in the manner prescribed in section 6 (b) of this act.” 

Sec. 2. This act takes effect August 9, 1946. No settlement and compensation 
may be made under this act in the case of a member or former member who 
died before the date of enactment of this act unless application is made to the 
Secretary concerned within 2 years after the date of the enactment of this act 

Sec. 3. Any settlement and compensation made under this act shall be made 
from current applicable appropriations. 

Passed the House of Representatives July 2, 1956. 

Attest: 

RatpH R,. Rozerts, Clerk. 

Chairman Russetz. Normally a member is paid for unused _ac- 
crued leave at the time of his separation from active duty, but there 
are some cases, including those of persons who are mentally incom- 
petent, in which settlements cannot be made immediately. If the 
member concerned dies before settlement, there is no authority for 
paying the amount of unused leave to his survivors. 

It appears that the practice governing civilian employees of the 
Government is different, in that their survivors are entitled to pay- 
ments representing unused accrued leave, and that this bill would 
place military personnel on a parity with civilian employees. 

The departmental witness is Lt. Col. Robert C. O'Hara, from the 
Directorate of Finance, Headquarters, United States Air Force. 

Be seated, Colonel O’ Hara. 


STATEMENT OF LT. COL. ROBERT C. O0’HARA, DIRECTORATE OF 
FINANCE, HEADQUARTERS, USAF 


Colonel O’Hara. Mr. Chairman, I have a prepared statement which 
I would like to submit for the record; and, if there are any questions 
by the committee, I am in a position to answer them. 

Chairman Russet. The statement will be received and incorpo- 

rated in the record. 

(The statement referred to is as follows:) 

Mr. Chairman and members of the committee, I am Lt. Col. Robert C. O’Hara 
of the Directorate of Finance, Headquarters, United States Air Force. The Air 
Force has been designated as the Department of Defense representative for H. R. 
9246. I appreciate this opportunity to appear before you in support of that 
bill. 
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H. R. 9246 will eliminate an inequity created by the last sentence of section 
t (c) of the Armed Forces Leave Act, as amended. This section restricts 
payment of lump-sum leave settlement at the time of discharge or retirement 

“living members or living former members.” Prior to the addition of sec- 
tion 4 (c) by the act of August 4, 1947, section 6 (b) of the 1946 act allowed 
payment for accrued leave to survivors of discharged members who died prior 
to settlement of their leave account. 

When the lump-sum settlement provision was enacted, it was apparently as- 
sumed that such leave payment would be made at the time of separation, dis- 
charge, or retirement, and therefore, no need existed to authorize payment to 
survivors. The legislative history does not indicate that the problem of death 
after separation but prior to settlement was brought to the attention of the 
Congress during their consideration of that legislation. 

The restriction of payment to a living member or former member has created 
1 dificult problem because some members did not or could not receive their leave 
payment at the time of separation. There are two major reasons for this— 
(1) At time of separation, the individual’s leave statement may not properly 
record all of the leave credit actually due him. This requires an administrative 
audit to determine the correct balance of his leave account which necessarily 
creates a delay in settlement of that account; (2) in the case of a member dis- 
charged or retired by reason of mental incompetence, statutory requirements 
often necessitate the appointment of a trustee and legal action to accomplish 
this is time consuming. 

in both instances, if the former member dies after discharge or retirement, but 
prior to settlement of his leave account, his survivors are deprived of the leave 
payment because such is only payable to a living member or living former member 
under current law 

nactment of this bill will remove these inequities and will result in future 
administrative savings to the Government. 

It is not an easy task to attempt to convince the survivors of such personnel 
that through circumstances due to no fault of theirs or of the deceased former 
member, the Government cannot pay the leave settlement which was actually due 
the former member on the date of his discharge or retirement. Their appeals, 
often through congressional members, require extensive research and corre- 
spondence. In one case, on January 9, 1956, the General Accounting Office denied 
payment for accrued leave settlement to the sister of a deceased Air Force 
captain who had been paid by check for his leave credit at the time of his dis- 
charge, but he had failed to negotiate the check prior to his death. 

Very recently the Department of the Army found their problem in this area was 
of greater magnitude than originally estimated. ‘They now have approximately 
1,000 cases, which are increasing at the rate of § per month and the money in- 
volved amounts to approximately $140,000. The Department of the Air Force 
has 5 known cases involving approximately $5,000 and the Department of the 
Navy has no known cases. 

Enactment of H. R. 9246 will cause no increase in budgetary requirements of 
the Department of Defense. 

In conclusion the Air Foree on behalf of the Department of Defense urges 
favorable consideration of this bill. 


Chairman Russeiy. The statement, I believe, gives the approxi- 
mate number of cases that are affected annually. 

Colonel O'Hara. That is correct, Mr. Chairman. The statement 
indicates that at the present time there are 5 known cases in the Air 
Force, and 1,000 cases in the Army. The Navy has no known cases 
at the present time. 

Chairman Russet. This merely permits the survivor of a man who 
for any reason has not been paid any pay that is due him, whether it 
is unused leave or not 

Colonel O'Hara. This specifically is for unused leave, Mr. Chair- 
man. 

Chairman Russe... You already havea statute for other payments? 
Colonel O'Hara. That is correct, sir. 
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Chairman Russevt. This merely puts unused leave in the same cate- 
gory as any other payments which might be due to the servicemen 
involved. 

Colonel O’Hara. That is correct. 

Chairman Russe.ut. Senator Saltonstall ! 

Senator SavroNsrauu. [ assume, Mr. Chairman, that the provision 
as to whom it is paid is clear. 

Colonel O'Hara. Yes, it will be paid to survivors of the men. 

Senator Satronsraut,. And the settling of his estate, and so on, those 
provisions are clear, particularly with relation to the other laws? 

Colonel O’Hara. That is correct, Senator. 

Chairman Russe... It applies the same rule as to the recipient as is 
now established in other cases of payment ¢ 

Colonel O’Hara. Yes, sir. 

Chairman RusseLn. Senator Stennis ¢ 

Senator STENNIS. No questions. 

Chairman Russeii. Senator Ervin? 

Senator Ervin. No questions. 

Chairman Russeii. Thank you, Colonel O'Hara. 

(Subsequently, in executive session, the committee unanimously 
voted to report the bill favorably, without amendment, as covered by 
S. Rept. 2548.) 

H. R. 9892 


Chairman Russevxi. The next bill is H. R. 9892. This bill is also 
suggested by the Department of Defense, and it seeks to revise the 
laws relating to the physical examination of Navy and Marine Corps 
officers. 

( H. R. 9892 is as follows:) 


[H. R. 9892, 84th Cong., 2d sess. ] 


AN ACT To amend the provisions of the Revised Statutes, a to physical examinations 
preliminary to promotion of officers of the naval service 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1493 of the Revised Statutes 
is amended to read as follows: 

“Sec. 1493. No officer of the Regular Navy or Regular Marine Corps may be 
promoted to a grade above that of ensign in the Navy or second lieutenant in the 
Marine Corps until he has qualified therefor by such physical examination as the 
Secretary of the Navy may prescribe. No officer shall be excluded from a promo- 
tion to which he would otherwise be regularly entitled if in his case the Secre- 
tary of the Navy or the Chief of the Bureau of Medicine and Surgery when 
authorized by the Secretary of the Navy determines that his physical disqualifi- 
cation was by reason of wounds received in the line of duty and that such 
wounds do not incapacitate him for the performance of useful service in the 
higher grade.” 

Sec. 2. The following laws and parts of laws are repealed: 

(1) Section 1494 of the Revised Statutes (34 U. S. C. 272); 

(2) The last sentence of the tenth paragraph under the heading “Marine 
Corps” of the Act of August 29, 1916 (ch. 417, 39 Stat. 611; 34 U. 8. C. 666) ; and 

(3) Section 9 of the Act of May 29, 19384 (ch. 367, 48 Stat. 812 ; 34 U. 8. C. 665). 

Passed the House of Representatives July 2, 1956. 

Attest : 

RALPH R. Roserts, Clerk. 


Chairman Russe... The law now provides that no officer shall be 
promoted to a higher grade until he has been examined by a board of 
naval surgeons and has been pronounced physically qualified to per- 
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form all his duties at sea or, in the case of the Marine Corps, in the 
field. 

A further provision now authorizes the promotion of officers who 

iave been wounded in the line of duty if these officers can, in the opin- 
ion of a board of naval surgeons, render useful service in the higher 
grade de Sp ite their wounds. 

Since these boards of medical examiners are statutory in nature, 
their findings require legal review by the Judge Advocate General of 
the Navy. 

Because of the many promotions that are now affected each year, 
the pre ‘* iration of these reports and their legal review by the Judge 
Advocate General is said to be burdensome from an administrative 
Sti indpoint. 

The revision contemplated by this bill would vest in the Secretary 
of the Navy, instead of in boards of naval surgeons, the responsibility 
for prescribing physical qualifications for promotion and for deter- 
eine whether an officer wounded in line of duty could nevertheless 
render useful service in his higher grade. 

The latter determination could be delegated by the Secretary to the 
Chief of the Bureau of Medicine and Surgery. The revision would 
permit a less formal procedure to be followed on physical examina- 
tions, and would obviate legal review by the Judge Advocate General 
of the Navy. 

The witness from the Department on this measure is Capt. E. E. 
Hogan from the Bureau of Medicine and Surgery, Department of 
the Navy. 

Be seated, Captain. 


STATEMENT OF CAPT. E. E. HOGAN, REPRESENTING CHIEF, BUREAU 
OF MEDICINE AND SURGERY, DEPARTMENT OF THE NAVY 


Captain Hogan. I am Capt. Edward E. Hogan, Medical Corps, 
United States Navy, and I-have a prepared statement which I would 
like to offer for the committee’s consideration, for the record. 

Chairman Rvusseti. Yes, sir; the statement will appear in the 
record. 

(The statement referred to is as follows :) 


Mr. Chairman and members of the committee, I am Capt. E. E. Hogan, Medical 
Corps, United States Navy. I am vi gee _the Chief of the Bureau of 
Medicine and Surgery of the Department of the Navy. I appreciate the oppor- 
tunity to appear before you and to testify as to the desirability of the enactment 
of H. R. 9892. 

Under existing law, based upon a statute enacted in 1864, no officer of the 
Regular Navy or Regular Marine Corps may be promoted unless he has been 
examined by a board of naval surgeons and pronounced physically qualified 
to perform all his duties at sea, if a naval officer, or at sea and in the field, if a 
marine officer. 

Because these boards are established by statute, submission of a formal record 
of proceedings, including evidence that the board was properly constituted and 
that certain rights were accorded the candidate, as well as evidence of the can- 
didate’s physical qualifications, is required. The act of June 8, 1880, which estab- 
lished the Office of the Judge Advocate General, provided that the Judge Advocate 
General should receive, revise, and have recorded the proceedings of all boards 
for the examination of officers for retirement or promotion in the naval service. 
Thus all these records are forwarded to the Judge re General for review, 
and are by him submitted to the Secretary of the Navy, whose final approval 
is required in each case. 
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When the 1864 statute was enacted, the Regular establishment included rela- 
tively few commissioned officers, communications were vastly slower, and formal 
procedures emphasizing to both candidate and examining officers the legal sig- 
nificance of their actions in carrying out the mandate of the statute were undoubt- 
edly justified and were not an undue administrative burden. With the vast 
increase over the years in the number of commissioned officers on duty, how- 
ever, the need has developed for a less cumbersome and less time-consuming 
procedure permitting more uniformity of standards than can be obtained by 
permitting a large number of individual boards in the field to make final deter- 
minations as to physical qualifications. Under present law, if an officer is found 
physically qualified in the field, there is no further review in the Bureau of 
Medicine and Surgery because by law the final determination is vested in the 
board in the field, subject only to the approval of the Secretary of the Navy. 
In many cases, promotions are delayed because of the necessity of returning 
records for the correction of procedural errors, such as omission of signatures or 
errors in the form of certification required by the statute, which have no direct 
relation to the actual question of the officer’s physical fitness. 

As I have said, the statute also presently requires that the Secretary of the 
Navy finally approve the finding of the Board of Naval Surgeons. The volume 
of paperwork involved in submitting these records to the Secretary, who, by 
reason of that volume can give only the most formalized or “rubber stamp” 
consideration to each case, the time consumed of administrative personnel who 
might otherwise be employed, and the additional clerical errors which result 
merely because of this additional step in processing, are significant factors. It 
has been demonstrated that less formal procedures for conducting and reporting 
physical examinations for promotion are effective and will result in no lowering 
of physical standards. For example, the Temporary Promotion Act of 1941, the 
Warrant Officer Act of 1954, and the Reserve Officer Personnel Act of 1954, permit 
physical examinations to be conducted and reported pursuant to regulations pro- 
mulgated by the Secretary of the Navy. Our experience under those statutes 
has been satisfactory. Paperwork is greatly reduced, since only the actual 
objective findings of the medical examiners in the field are reported on a 
standard examination form, and such reports are reviewed by experienced 
senior medical officers in the Bureau of Medicine and Surgery. The proposed 
amendment to section 1493 of the revised statutes would permit adoption of 
substantially the same system for Regular officers. Further, it is anticipated 
that the examinations in the field may if necessary be conducted by medical offi- 
cers of other services, thereby eliminating the expense involved in ordering 
officers at isolated activities to stations whose complements include suflicient 
“naval surgeons” and clerical personnel to permit them to constitute formal 
boards. 

The Department of Defense recommends the enactment of this bill as it passed 
the House of Representatives. 


Chairman Russeti. Captain, is there any likelihood that these 
changes may result in having some men retained on active duty who 
are not able to render full service? 

Captain Hocan. The possibility exists, inasmuch as the present law 
requires that officers be physically qualified to perform all of the duties 
at sea as a prerequisite to promotion; whereas the amendment would 
permit the physical examination to be conducted in accordance with 

the regulations prescribed by the Secretary. 

Under these circumstances, the Secretary could, if the needs of 
the Navy required the utilization of services of officers in a limited- 
duty capacity, conceivably permit their retention and promotion, and 
I feel sure that this would not be in any way an abused concept and, 
when done, would be done in the best interests of the Navy. 

Chairman Russet. This bill only relates to the Navy and the Ma- 
rine Corps? 

Captain Hogan. And the Marine Corps, yes, sir, Regular Navy and 
Marine Corps. 

Chairman Russert. Why are not the benefits of this bill to be 
accorded to the Reserve officers on duty with the Navy? 
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Captain eye 9 At the present time, under the Reserve Officer 
ote rsonnel Act of 1954, officers, all officers, in the Reserve components 

re eligible for promotion if they are physically qualified for reten- 
tion on active duty or retention in the Reserve component, and their 
promotion is effected in accordance with the regulations promulgated 
by the Secretary. 

‘Under these circumstances, the present procedure for permanent 

promotion of Regular officers no longer applies to officers of the 
Reserve components. 

Chairman Russevu. Is there authorization for the promotion of 
Reserve officers whose wounds may have incapacited them for certain 
types of duty 4 

Captain Hogan. Yes, sir. 

Chairman Russevi. So this places the Regulars on the same basis, 
te hnically, perhaps, not procedurally, but from the standpoint of 

gibility, as in the case of the reservist now ? 

aptain Hogan. This bill is primarily procedural, and it means 
ths it the mechanies of conducting the physical examination and re- 
porting it will be done essentially ‘the same in the case of Regulars and 
reservists. 

Chairman Russetn. These officers still must subject themselves to 

sical examination 

Captain Hogan. Yes, sir. 

Chairman Russeixi (continuing). As I understand it. 

Captain Hocan. Yes, sir. The bill provides that they will be ex- 
amined as provided by the Secretary; and the Secretary’s reglations 
as they are now contemplated will provide that they are, in fact, 
examined physically, not necessarily by a Board of Naval Surgeons, 
because In some instances at the present time, officers located at some 
distance from naval surgeons on independent duty had difficulty in 
traveling long distances to accomplish the necessary examination. 

Conceivably the regulations will permit examination by medical 
officers of other services or even, in special instances, by civilian physi- 
cians, if great hardship would result and traveling long distances 
to accomplish it by naval personnel. 

The law now requires that the examinations be done by naval 
surgeons alone. 

Chairman Russeti. Well, I understood the main purpose of the bill 
was to avoid unnecessary paperwork, and not to avoid travel on the 
pi "I of the man being examined. 

Captain Hoecan. That is the primary purpose of the bill, but there 
will be other advantages to it, as well. 

Chairman Russe... Under this bill, and the regulations that you 
envisage, the examination will be final, and it will not be reviewed by 
the Secretary of the Navy or the Judge Advocate General ? 

Captain Hogan. As presently planned, the examination will be done 
in the field, and the reports of the examination will be submitted to the 
Bureau of Medicine and Surgery, where a board of senior naval 
medical officers will review the report. And if at that level it is de- 
termined that the individual is in fact qualified for promotion, then 
the promotion will become final, but will not be final upon the deter- 
mination made in the field alone. 
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Chairman Russetu. But it will be final when the board of naval 
surgeons tukes action on it? 

Captain Hocan. Yes, sir; in the Bureau of Medicine and Surgery. 

Chairman Rvussexiz. It will no longer be submitted to the Judge 
Advocate General or the Secretary of the Navy ¢ 

Captain Hocan. That is correct, yes sir. 

Chairman Russeit, Do you think that the fact that these examina- 
tions can be mi ade wnywhere, and perhaps by, in some instances, peo- 
ple who ar » per h: ps not fully qui alified, IS hil Ke ly to result in men who 
are unable to really perform the services being approved? Why do 
you get away from ‘the idea of having some naval doctor examine these 
ar 

‘aptain Hogan. We have many instances that arise today where 
peo} le have to travel thousands of ‘niles i in order to meet with a board 
of naval surgeons. 

Chairman Russeti. Do you have any particular situation in mind 
there, Captain ? 

Captain Hogan. Yes, sir. The officers who are in Peru have to 
travel all the way to Panama to obtain the necessary examinations 
today. People in Formosa, Indochina, have to tr: avel sometimes all 
the way to Japan in order to have the necessary examinations con 
ducted. 

Chairman Russeii. Well, who do you think are going to examine 
them in Indochina if they do not travel? What doctors are likely 
~ e Xt amine them there / 

‘aptain Hocan. We would accept the finding of civilian physicians 
or, if there are allied medical forces in the area, of the allied forces’ 
medical personnel, as to the actual condition of the officer. 

But whether the defects he might present are sufficient to dis- 
qualify him would still be subject to review at the departmental level, 
and at which level we feel there will be more or less uniformity main- 
tained, and that the likelihood of unreasonable action will be mini- 
mized. 

Chairman Russeit. We all know the views of the doctor examining 
there have a great deal to do with that, because you just get the cold 
paper before the naval board. I assume this can only happen in 
isolated cases such as you suggest. 

Captain Hogan. That is right, sir. 

Chairman Russe... Of course, if a man went to a French surgeon in 
Indochina, he might have an entirely different idea as to what con- 
stituted physical qualific ation, and in that case it md | seem to me 
o at the board here would be terribly handicapped in passing on it, 

‘in Japan, or wherever the man was located. 

do not like this idea of contract surgeons in overseas stations. 
It never has appealed to me very much. 

Senator Saltonstall ? 

Senator SatronstaLtL. Mr. Chairman, the only comment I have, 
which is not a question but it is a comment, is this: 

This seems to go from one extreme to the other extreme. It goes 
from being very hard to very easy. And I just wondered whether 
perhaps there was not a middle way here, a middle line, perhaps, 
that could mi ike the time-consuming element a little easier, but not go 
quite so far in allowing any doctor to do the examining. 

That, I believe, sir, is along the lines of the comments you made. 
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Chairman Russeitu. That is along the lines I had in mind: and I 
lso had the back of my mind an amendment which I wanted to 
ggest. I did not mean to interrupt Captain Hogan in any observa- 


tio! red to make on your statement. 
Captain Hogan. My only observation would be that with this pro- 
osed amendment, all examinations would then be conducted the way 
the majority of them aretoday. For example, all examinations, under 
ie temporary promotion law, Public Law 188 of the 77th Congress, 
are effected in the manner that is here proposed. 


All ex mill ations how don , under a Rese rve Officer Personnel Act 


ire done in this way. Examinations for promotion of warrant. offi 

cers are done in this manner. Examinations done all during World 

War II and, more recently, during the Korean episode, have been done 
t} manner. 


(nd we feel that the results have in gener: al been satis: ictory. 


(chairmal Rr SSELL. Wi ll, have you any idea or estimate as to the 


vercentage of officers who have not been examined by American service 
sonnel ¢ 
Captain Hogan. It would be strictly a euess, but it is the rare 
nstance They all come To my desk, and it may be once a month or 


ce every 2m onths that I have one case. 

Chairman Russeti. Who does it, principally, when it is not done 
oOul people ? 

Captain Hogan. Mostly by officers of other services or of foreign 
Chairman Russeitt. [ am not so much concerned about the officers 

f other services as I am about applying the medical standards of 


some other country, perhaps, to American servicemen. They may 
have the best doctors on earth, but I think that you could better under- 
stand a report of an examination by an American doctor than if the 


most eminent Turkish surgeon available made it. 
You have got certain handicaps there in dealing with situations of 
hat kind. 
Captain Hogan. I believe the retention of the review in the Bureau 
of Medicine and Surgery will obviate any chance that standards of 


some foreign country will be applied to the promotion of our officers. 

In addition, I believe that retention of the central review in the 
Bureau under this proposed bill will give a uniformity in the exami- 
nations and in the standards which is not now attained, inasmuch as 
today the determination of the field examiners is final, and not subject 
LO rey lew, 

— as you have pointed out, the opinions of medical officers differ, 
ind : possibility always exists that some particular views, preju- 
dices or difference in experience, makes the promotion a function of 
geography of the examiner under today’s statute; whereas it would 
be much more uniform with the amendment, with a centralized review 
and a reviewing board. 

Chairman Russe.t. Senator Symington ? 

Senator SymineTon. No questions. 

Chairman Russe.t. Senator Ervin ¢ 

Senator Ervin. No questions. 

Chairman Russeti. Thank you, Captain Hogan. 
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(Subsequently, in executive session, the committee unanimously 
voted to re ae the bill favorably, without amendment, as covered by 
S. Re spt. 2550.) 

H. R. 10683 


Chairman Russextu. The next bill we have scheduled is H. R. 10863, 
a bill which is recommended by the Department of Justice. 
(H. R. 10683 is as follows:) 


{H. R. 10683, 84th Cong., 2d sess. ] 
AN ACT To amend the Dependents Assistance Act of 1950, as amended, so as to provide 
punishment for fraudulent acceptance of benefits thereund 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Dependents Assistance Act 
of 1950, as amended (64 Stat. 794; 67 Stat. 6; Public Law 118, Eighty-fourth 
Congress, approved June 30, 1955), is amended by inserting the follo y t 
after section 13: 

“Sree. 13a. Whoever shall obtain or receive any money, check, allowance, or 
allotment under this Act, without being entitled thereto and with intent to 
defraud shall be punished by a fine of not more than $2,000 or by imprisonment 
for not more than one year, or both.” 

Passed the House of Representatives July 2, 1956. 

Attest: 

RALPH R. Roserts, Clerk. 

Chairman Russety. This bill seeks to add penal provisions for 
fraudulent acceptance of benefits under the Dependents Assistance 
Act of L950. 

The Chair would point out here that our colleague, Senator Welker, 
a member of this committee, introduced a companion bill, S. 3754. 
This committee approved, and the Senate passed, a similar bill in 
the 83d Congress, but that bill was never enacted into law. 

In the absence of the provisions that this bill would insert, the 
Department of Justice is required to prosecute cases involving fraudu- 
lent acceptance of dependent benefits under various sections of the 
Criminal Code. This requires indictment, and sometimes involves 
difficult questions of venue and proof. 

The departmental witness on this bill is Mr. James P. O’Brien, 
Assistant Chief of the Fraud Section in the Criminal Division of 
the Department of Justice. 

Have a seat, Mr. O’Brien. 


STATEMENT OF JAMES P. O’BRIEN, ASSISTANT CHIEF, FRAUD 
SECTION, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE 


Mr. O’Brien. I have no prepared statement, Mr. Chairman. I 
would like to briefly and quickly point out what the Department of 
Justice feels will be accomplished by this proposed legislation. 

In our judgment, the punishments under the present fraud statutes 
under which we proceed to prosecute these dependents assistance cases 
are too severe. The statutes under which we now proceed are found 
in the provisions of title 18 of the Criminal Code. All of them are 
felony statutes, carrying penalties up to 5 years and up to $10,000, 
or both. 

The eer nt legislation, in our judgment, the punishment provided 
under it, will more closely fit the crime. 
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Under the present legislation, the proceedings which can be had by 
way of criminal information, this will be a time-saving media, in that 
we do not have to present, under this legislation, cases to grand juries, 
requiring the time of prosecutors, the time of witnesses, and so on. 

Chairman Russet. Do you think the present penalties, which you 
ink are so severe, militate against convictions on prosecutions under 
existing law ? 

Mr. O'Brien. That has been our experience, Mr. Chairman. 

Chairman Russeiy. Personally, I think a person who defrauds the 
Government under the Dependents Assistance Act should have just 
is severe punishment as they would if they defraud the Government 
under any other act. 

There may be some reason for passing it if you are having trouble 


getting convictions. It would be my desire that any action this com- 
mittee would take would be calculated to insure that cases of fraud 
under this act may not go unpunished by the Department of Justice. 


They probably should be run down and prosecuted. I do not know 
any reason why a person defrauding the Government under the guise 
of being a de pe ‘ndent when the *y are not, should have any lesser penalty 
than if they defraud the Government under any other act. 

Mr. O’Brien. I might add in that connection, Mr. Senator, that 
under the present Dependents Assistance Act, there are no criminal 
penalties at all. 

Chairman Russet. I understand. You have to prosecute them 
under the general provisions of law which apply to frauds against 
the Government. 

Mr. O’Brien. That is correct. And there is precedent for this legis- 
lation, in that in the predecessor law, known as the Dependents Assist- 
ance Act of 1942, Dependents Allowance Act, I am sorry, a provision 
similar to the one that is incorporated in the proposed legislation was 
enacted, and that also carried the same penalties that the: present pro- 
posed legislation does. 

I might also add, Mr. Chairman, that in our prosecutions under the 
general felony statutes, we have been faced with very serious diffi- 
culties in connection with proof of venue. 

Chairman Russe... How is this law going to improve that situa- 
tion ¢ 

Mr. O’Brien. Because our venue will be—— 

Chairman Russetu. Does this establish a new venue that you do 
not now have ¢ 

Mr. O’Brien. Venue will be established, under the present pro- 
posed legislation, at the place of the receipt of the allowance; whereas 
under the theory of the eos ecutions that are now being utilized, our 
difficulties arise in connection with proof of venue, in that the depend- 
ents in these cases never file any statement with the United States 
Government or any department of the Government. The statement 

filed by the serviceman. The allotment is made by the serviceman, 
the application for it, by the serviceman. 

Chairman Russevi. I know that during the war there was rather a 
widespread abuse of the Dependents Assistance Act that we had at 

that time: and you think this will enable you to tighten up on the 
prosecution of these cases and prevent these fraudulent claims? 

Mr. O’Brien. That is the very purpose, in our judgment, Mr. 
Senator, for urging passage of this legislation. 
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Chairman Russeti. You do not think that you could achieve the 
same purpose by fixing the venue, but providing for a little stiffer 
penalty ¢ 

Mr. O’Brien. Based on our studies, and based on the reluctance, 
both of the United States attorneys who are required to prosecute 
these cases, as well as the Federal courts, there has been re] ictance to 
punish under the more severe penalties of the statutes. 

Chairman Russev_i. Senator Saltonstall ? 

Senator SALTONSTALL. Mr. Chairman, 1 would like to ask one 
question. 

Refer ing to the report of the House « ommittee, at the very last, at 
the end, it refers to a letter of the Attorney General, Mr. Brownell, 
and I quote: 


The attached draft bill is the same as the first of the two new sections proposed 
by the bill (S. 1754, 88d Cong.) which passed the Senate on April 19, 1954, and 
was subsequently referred to the House Committee on Armed Services 

What was the second of those sections, and why did you not in- 
clude it? 

Mr. O’Brien. The second section in the previous bill punished, 
proscribed the unlawful receipt of allowances after entitlement to the 
allowance had ceased. 

In other words, there had been at the beginning an entitlement to 
an allowance, and then for some reason the entitlement ceased. 

Now, we reexamined that provision of the previous bill, and it was 
the judgment of the attorneys in the Justice Department that it was 
redundant, and that the present section which is before us now will 
cover that situation, as well. 

Chairman RusseL.. You do not propose, then, to eliminate those 
that receive it fraudulently after the entitlement has ceased ¢ 

Mr. O’Brien. No, sir. 

Chairman Russett. You will prosecute them under this bill if this 
legislation is enacted. 

Senator Savronsrauu. No further questions. 

Chairman Russe.u. Senator Symington ? 

Senator Symrnecton. No questions. 

Chairman Russet. Senator Smith? 

Senator Smiru. No questions. 

Chairman Russev.. Senator Ervin? 

Senator Ervin. No questions. 

I will refrain from telling the story about the two Macon darkies 
who married the same woman and agreed that they were husbands-in- 
law. |Laughter. | 

Chairman Russevu. Thank you, Mr. O’Brien. 

(Subsequently, in executive session, the committee unanimously 
voted to report the bill favorably, without amendment, as covered by 
5. Rept. 2545.) 

S. 4003 


Chairman Russexx. The next bill is S. 4003. This bill was intro- 
duced by Senator Clements, of Kentucky, and it proposes to authorize 
a posthumous Fedeal recognition of a promtion to colonel of the late 
Lt. Col. Lee J. Merkel. 
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(S. 4003 is as follows:) 

[S. 4003, 84th Cong., 2d sess.] 
BILI extend Federal recognition posthumously to Lieutenant Colonel Lee J. Merkel, 
4 N Guard the United States, as a colonel, Air National Guard of the United 


+ ‘ f her purposes 


the Senate and House of Representatives of the United States 


Congress assembled, That the President is authorized and requested 

Feder recognition posthumously as a colonel, Air National Guard of 

l ted States, to Lee J. Merkel (lieutenant colonel, Air National Guard of 
States) as of January 31, 1956, the date of his death. 

. 2. The Secretary of the Air Force is authorized and directed to amend 

the Department of the Air Force so as to carry the said Lee J. 


el as a colonel, Air National Guard of the United States, as of January 31, 


Chairman Russet. The Departme nt of the Air Force has eee 

favorable report on this bill, but hi as recommended minor tec ic al 
LMents,. 

he Department of the Air Force witness is Maj. Laurence 8. Dyer 

Major Dyer. Dyer, D-y-e-r. 


Chairman Russexiu. Yes, sir 


STATEMENT OF MAJ. LAURENCE S. DYER, DEPARTMENT OF THE 
AIR FORCE 


Major Dyrr. Mr. Chairman, I do not have a prepared statement. 
However, I am willing to answer any questions that I can in connec- 
tion with this. 

Chairman Russert. The Department approves of the bill, if the 
amendments that you have suggested are adopted ? 

Major Dyer. We concur in the technical amendments by the Air 
Force; yes, sir. 

( es Russeitit. The Chair offers for the record a statement sub- 
mitted by Senator Clements, relating to the services of Lieutenant 
Colonel Me ‘rkel and the circumstances under which he was killed. 

The distinguished senior minority member of the committee recom- 
mends that Iread this. | Reading:| 


Lt. Col. Lee J. Merkel, killed on January 31, 1956, was a veteran Kentucky 
pilot. Born in 1918, Merkel was graduated from Du Pont Manual High School 
and the University of Louisville. He enlisted in the Air Force in 1941 at age 23. 
A year later he won his wings as a military pilot. During World War II he 
served as squadron flight leader in six campaigns in north Africa, Sicily, Italy, 
and France. Merkel flew a total of 143 missions and on one occasion was shot 
down in Italy behind enemy lines. For his combat performance he received the 
Distinguished Flying Cross, the Air Medal with 5 Oak Leaf Clusters, and 2 dis- 
tinguished unit citations. 

In ae Merkel became base commander for the 123d Fighter-Interceptor Group, 
an Air National Guard unit located at Standiford Field. This unit was called to 
active duty in October 1950 and served in England as a fighter-bomber wing. 
It was returned to its Kentucky base in 1952. 

Lieutenant Colonel Merkel was widely recognized as one of the best pilots in 
the Air National Guard. As base detachment commander, a full-time job, he 
worked hard to persuade the State legislature to grant funds for lengthening 
runways to accommodate jet aircraft at Standiford. 


I will observe that is the first time that any State legislature had 
ever lengthened any runways. [Reading:] 


Prior to accepting full-time duties as base commander in 1948, Merkel was 
training officer in the Vocational Rehabilitation Service in the Veterans’ Admin- 
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istration regional office. Civil defense and survival were strong interests of 
Merkel and he aimed to arouse public interest in the formulation of more ade 
quate defense plans and training. In 1955 he headed the public employees division 
of the Community Chest campaign. He was president of the Kentucky Air 
National Guard Association. 


Merkel’s F—51 crashed near Bedf , Ind., test flight. Witnesses report 
his plane was smoking, and he an mati attempte 1 an emergency landing 
He is survived by his wife, Catherine, and four ldren, at 1104 Manning Roa 
Louisville, Ky. 

Prior to his death and on July 12, 1955, Lieutenant C Merkel a re 
before a promoti n board at Standiford Field hd was pp. 
to the rank of colonel, which Sree was authorized for ) g t as 
fighter group commander. Pursua to the findings of promotion a 
Lieutenant Colonel Merkel was promoted to the rank of colons State ord 
issued by the military department, Commonwealth of Kentucky n Ju t, 1955 

The purpose of this legislation is to grant Federal recognition to the late Lieu- 
tenant Colonel Merkel a a full colonel in the Air Force. l view i e un 
selfish and distinguished service of this officer, h in pea 
view of the nature of his command, it is fitting and proper that t i 


be granted. 

Senator SALTONSTALL. That is a fine record. 

Chairman Russett. Any questions, Senator Ervin ¢ 

Senator Ervin. I just wonder—TI do not have any opposition to this 
bill but just about the re neral policy. I have people col ing to me 
to ask me to introduce bills to give promotions to officers of this g¢ ner’ al 
character, and I have declined to introduce such bills, because I think 
if we started it, we would never get to the end. 

Chairman Russetu. Senator Ervin, I freely concede that this does 
involve a matter of policy which is one of the most troublesome ones 
that comes before the committee. Some of them are much more diffi- 
cult, to my mind, than this case, because this man had been recom- 
mended for his coloneley before he was killed, and had not received it, 
perhaps, due to the fact that it had not been processed. 

We always are treading on dangerous ground when we take up these 
bills. Nearly all of them are deserved, in a w: ay ; but the Congress, of 
course, which does not have the facilities for passing on all of them 
the fact that one of them is granted does not indicate that we have 
taken care of all occasions. 

Some of them are perhaps just as meritorious, or perhaps more so. 
It is just a matter that we have to exercise some restraint on, and de- 
pend very largely on the facts and circumstances of each case. 

In this case, inasmuch as this man had been rec omme ended his a board 
for his promotion, I have no hesitancy in supporting this bill, nor 
would I in any other case similarly situ: ated. 

Senator Ervin. Mr. Chairman, I think this is an exceptional case 
in that sense, and perhaps would not be setting a bad precedent; or 
setting a precedent, I would say, setting a good precedent. Some 
good precedents ought to be followed. 

Chairman Russe.tu. We have these bills from time to time. Some 
of them are reported and passed, and some of them never are. 

You recall we had this bill dealing with the Congressional Medal of 
Honor, I believe it was, for this colonel who performed so heroically 
in Korea, before us here just a few weeks ago. 

Senator SatronstatL. Mr. Chairman, I think we have had prece- 
dents—— 

Chairman Russetut. We have had a number of them. 
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Senator SALTONSTALL (continuing). Where they have been awarded 
p romotion and then died before they could get the promotion. 

Chairman Russet. Any further ‘observations or questions ¢ 

[f not, we thank you, Major Dyer. 

Major Dyer. Yes, sir. 

(Subsequently, in executive session, the committee unanimously 
voted to report the bill favorably, with amendments, as covered by S. 
Rept . 2554.) 


H. R. 6729 


Chairman Russevxt. The next bill is H. R. 6729. This bill would 
permit Navy and Marine Corps enlisted personnel who retired prior 
to August 10, 1946, to count active service in the Army for the pur- 
poses of the 20-year retirement statute. 

(HL. R. 6729 is as follows:) 









[H. R. 6729, 84th Cong., 2d sess.] 


AN ACT To provide that the Secretary of the Navy shall appoint certain former members 
of the Navy and Marine Corps to the Fleet Reserve or Fleet Marine Corps Reserve, as 
may be appropriate, and thereafter transfer such members to the appropriate retired 


list 
























Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That upon application by any former member 
of the Navy or Marine Corps 

(1) who was discharged prior to August 10, 1946, under honorable 
conditions, and 
(2) who, at the time of his discharge, had at least twenty years’ active 
Federal service, 
the Secretary of the Navy shall appoint such former member in the Fleet Reserve 
or Fleet Marine Corps Reserve, as may be appropriate, in the rank held by 
him at the time of such discharge. 

Sec. 2. Each person appointed to the Fleet Reserve or Fleet Marine Corps 
Reserve under the first section of this Act shall be transferred to the appropriate 
retired list (1) on the first day of the first calendar month beginning after such 
appointment, if his last discharge occurred ten or more years prior to the date 
of such appointment, and (2) in the case of individuals appointed under such 
section before the expiration of ten vears from their last discharge, on the first 
day of the first calendar month, beginning after the expiration of ten years from 
the date of such discharge. 

Sec. 3. Each former member transferred to a retired list under clauses (1) 
and (2) of section 2 shall receive retired pay at the annual rate of 2% per 
centum of the annnual base and longevity pay he was receiving at the time 
of his last discharge, multiplied by the number of his years of active Federal 
service at such time (not to exceed thirty), and adjusted to reflect the percentage 
increases made since such discharge in the retired pay of persons retired from 
the Armed Forces prior to October 12, 1949. 

Sec. 4. For the parmesan of this Act, all active service in the Army of the 
United States, the Navy, the Marine Corps, the Coast Guard, or any component 
thereof, shall be deemed to be active Federal service. 

Sec. 5. No pay shall accrue to the benefit of any person appointed under the 
provisions of this Act prior to the date such person is actually appointed under 
the provisions of this Act and in no event prior to the first day of the first month 
following enactment of this Act. 

Passed the House of Representatives July 2, 1956. 

(ttest 











RALPH R. Rozerts, Clerk 
Chairman Russe. Legislation enacted on August 10, 1946, per- 
mitted Navy and Marine Corps personnel retired thereafter to count 
their Army service. 
This legislation is known to affect only one person, although there 
may be others that are unknown. The person we know is affected by 
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this bill is a marine master sergeant who served 16 years in the Navy 
prior to August 10, 1946, and could not reenlist for physical reasons. 
He had also served 4 years in the Army, but could il retire since the 
statute in effect at that time did not recognize Army service. 

The Chair also notes that the Navy enlisted men who retire with 
between 20 and 30 years of active service are placed in the Fleet 
Reserve, which is a form of retirement in the N avy. 

It will be observed from this statement that if this man had under- 
taken to retire or had been permitted to undertake to retire after 
August 10, 1946, he would have been allowed this credit, but he sought 
to retire before that time. 

The departmental witness on this bill is Lt. Col. James R. Stockman, 
of the Marine Corps. 

Colonel Stockman, you may be seated. 


STATEMENT OF LT. COL. JAMES R. STOGKMAN, UNITED STATES 
MARINE CORPS 


Colonel SrockMaAN. I have a statement which, with the permission 
of the chairman, I will submit for the record, and will answer any 
questions with regard to this bill. 

Chairman Russet... Your statement will be received and incorpo 
rated in the record. 

(The statement referred to is as follows :) 

Mr. Chairman and members of the committee, H. R. 6729 would permit enlisted 
members of the Navy and Marine Corps who actually have completed 20 or 
more years of active duty to be appointed in the Fleet Reserve or Fleet Marine 
Corps Reserve and, upon completing a total of 30 years, including service that 
would otherwise have been in the Fleet Reserve or Fleet Marine Corps Reserve, 
to be retired. Upon retirement such individuals would draw retired pay based 
upon their base and longevity pay at the time of last discharge, together with 
increases provided since that date, multiplied by the number of years of active 
Federal service performed. 

In effect, this proposed legislation would allow persons discharged from the 
naval service prior to August 10, 1946, to count all active Federal service for 
eligibility for going into the Fleet Reserve or Fleet Marine Corps Reserve, as 
is now the case as the result of the enactment of Public Law 720, 79th Congress, 
on the above date. Prior to that time only active naval service could be counted. 
This bill, therefore, removes an inequity. 

At the present time there is only one known case involved but the proposed 
legislation is general in nature in the event other cases are disclosed. The 
only known case will involve an annual expenditure of approximately $1,824. 

The Marine Corps recommends enactment of this proposed legislation. 

Chairman Russet, I believe this bill will involve an expenditure 
of something less than $2,000. 

Colonel Stockman. Yes, sir, approximately $1,834. 

Chairman Russeiy. Yes, sir. 

Colonel SrockMaANn. And that is an annual expenditure. 

Chairman Russe... Do you know of any other persons who would 
be affected by this legislation ? 

Colonel Srockman. No, sir. And in order to determine whether 
there are such persons or not, there would have to be an examination 
made of the records of persons discharged prior to August 10, 1946, 
which would be quite a task to undertake. 

There is a possibility that there may be a few. However, most 
people prior to that time were well informed that they needed 
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years of active naval service in order to qualify for transfer to the 
Fleet Reserve or Fleet Marine C orps Reserve. 

Chairman Russexx. This bill, though it relates to one case, is gen- 
eral in its nature, and I believe under its express terms any other 
person would have to apply for relief under it. 

ee STOCKMAN. That is correct, sir. 

‘hairman Russeci. And it is not—yes, this bill is recommended by 
a Department, to give justice to this man, 
Colonel SrocKMAN. Yes, sir. 

Chairman Russe.t. Senator Saltonstall / 

senator SALTONSTALL. No questions. 

Chairman Russett. Senator Symington / 

Senator Symineron. No questions. 

Chairman Russet. Senator Smith 4 

Senator SmMiriu. No questions. 

(hairman Russevi. Senator Ervin / 

Senator Ervin. No questions. 

Chairman Russet. Thank you very much, Colonel Stockman. 

(Subsequently, in executive session, the committee unanimously 
voted to report the bill favorably, without amendment, as covered by 
S. Re pt. 2D. ) 


IH. R. 8290 


Chairman Russec.. The next bill is H. R. 8290. This is likewise a 
departmental recommendation, which would authorize the Secretary 
of the Navy to appoint a director of the Marine Corps Band in the 
grade of captain and two assistant directors in grades below that of 
captain. 

( H. R. 8290 is as follows: 








R. 8290, S4th Cong., 2d sess.] 



































































































































































































































AN ACT To provide for the appointment and promotion of the director and assistant 
directors of the band of the United States Marine Corps, and for other purposes 





Be it enacted by the Senate avid House of Representatives of the United States 
of America in Congress assembled, That subsection 517 (a) of the Act of October 
12, 1949 (63 Stat. 833), is amended to read as follows: 

‘(a) The band of the United States Marine Corps shall consist of one director, 
two assistant directors, and such other personnel in such numbers and distributed 
in such grades and ranks as the Secretary of the Navy may determine necessary 
and appropriate. Hereafter during concert tours approved by the President, 
personne! of the Marine Band shall suffer no loss of allowances.” 

Sec. 2. (a) The Secretary of the Navy shall designate the director and assist- 
ant directors of the Marine Band from among qualified personnel of the United 
States Marine Corps or the United States Marine Corps Reserve. Persons so 
designated may, upon the recommendation of the Secretary of the Navy, be 
appointed by the President, by and with the advice and consent of the Senate, 
to commissioned grades in the Regular Marine Corps as authorized by this Act. 

(b) The initial appointment to a commissioned grade of any person designated 

s director shall be in the grade of captain except that any such person who, at 
the time of such designation, holds an appointment in a higher grade may be 
appointed in such higher grade, but not in a higher grade than that of lieutenant 
colonel. The initial appointment to a commissioned grade of any person desig- 
nated as an assistant director shall be in a grade below that of captain. 

Sec. 3. The Secretary of the Navy shall prescribe regulations for the promo- 
tion of persons designated as director or assistant director of the Marine Band 
and the President, by and with the advice and consent of the Senate, may from 
time to time appoint them to higher grades, but the grade of the director shall 
not be higher than lieutenant colonel, and the grades of assistant directors shall 
not be higher than captain. 
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Seo. 4. No person who accepts a commission under this Act shall, while serving 
thereunder, be entitled to any pay and allowances from the United States except 
as provided by law for the grade in which serving, but no such person shall suffer 
any reduction in pay and allowances to which he was entitled at the time of such 
appointment. 

Sec. 5. Directors and assistant directors of the Marine Band and former 
directors and assistant directors who have held appointments under this Act, 
when retired shall be retired in and with retired pay based upon the highest 
grade held pursuant to this Act in which the Secretary of the Navy determines 
that they have served satisfactorily, unless entitled to higher grade 
pay under other provisions of law. 

Sec. 6. The Secretary of the Navy, in his discretion, may revoke a designation 
as director or assistant director made pursuant to this Act. Upon such revoca- 
tion, appointment to commissioned grade under the provisions of this Act shall 
terminate, and the individual concerned shall be discharged from the service or 
shall have the option of reversion to the grade and status held at the time of his 
designation as director or assistant director. 

Sec. 7. Section 11 of the Act of March 4, 1925 (43 Stat. 1274), as amended by 
section 1 (c) of the Act of June 29, 1946 (60 Stat. 343), is hereby repealed, and 
all other laws and parts of laws are hereby repealed insofar as they may be 
inconsistent with the provisions of this Act 

Passed the House of Representatives May 7, 1956. 

Attest: 


or retired 


Rauteg KR. Roserts, Clerk 

Chairman Russe.i. The director may be promoted through the 
grade of lieutenant colonel, and the assistant directors through the 
grade of captain. 

Existing law authorizes one leader with the pay and allowances 
of captain ) and one second leader with the pay and allowances of war- 
rant officer W-3. Norank is authorized. This bill would, therefore, 
authorize the rank for the director and two assistant directors as 
well as their pay and allowances. 

The Secretary of the Navy in his discretion could revoke the desig- 
nation of either the director or assistant directors. 

The former leader of the Marine Corps Band, who was a lieutenant 
colonel, received a promotion not as a result of specific band legis- 
lation but under the temporary promotion law enacted in “A 

The witness on this bill will be Lt. Col. J. P. McInteer, Jr., of the 
United States Marine Corps. 

Sit down, Colonel. 


STATEMENT OF LT. COL. J. P. McINTEER, JR., UNITED STATES 
MARINE CORPS 


Colonel McInrerr. Mr. Chairman, I have a prepared statement, 
which I can deliver or file for the record. I will be glad to try to 
answer any questions, sir. 

Chairman Russeti. Your statement will appear in the record. 

(The statement referred to is as follows :) 


Mr. Chairman and gentlemen, the purpose of this bill is to provide for one 
director and two assistant directors of the Marine Corps Band who will 
have commissioned rank. The remaining composition of the band would not 
be changed from that presently authorized. 

Present authority contained in section 517 of the Career Compensation Act 
of 1949 provides for a leader, who is appointed as such from among the members 
of the band, and who is entitled to the pay and allowances of the grade of 
captain. The present leader of the band has military grade as a master sergeant. 

Present law provides for one second leader of the band, who is entitled to 
the pay and allowances of the grade of warrant officer, W-3. The military grade 
of the present second leader of the band is master sergeant 
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Under the proposed bill, designations of the director and assistant directors 
would be made by the Secretary of the Navy, and appointment of them to appro- 
priate commissioned grades would be made by the President after confirmation 
by the Senate. Appointment as director or assistant director would be inade 
from among qualified personnel of the United States Marine Corps or the United 
States Marine Corps Reserve. 

As proposed by this bill, the Director of the band would be appointed initially 
n the grade of captain, and the two Assistant Directors would receive initial 

ppointments as lieutenants. Subsequently, under regulations to be established 
y the Secretary of the Navy, they conld be promoted to higher grades. The 
erimi srade of the Director would be that of lieutenant colonel, while the 
Assistant Directors could not be promoted above captain. Promotions to higher 


des would be made by Presidential appointment, by and with the advice and 
onsent of the Senate 


his bill would permit the Secretary of the Navy, in his discretion, to revoke a 
desi tion as Director or Assistant Director. Upon such revocation, the indi 
dual occupying that position would be either discharged from the service, or 
ave the option of reversion to the grade and status he held prior to his designa 

t as Director or Assistant Director 
Che desirability of providing military grade to the Director and Assistant 
lbirectors of the Marine Corps Band conmensurate with their responsibilities is 
believed to be readily apparent. The Marine Corps Band has, since about 1801, 
ecupied a unique position. The band provided music for the first Presidential 
Inauguration in Washington, D. C. on March 4, 1801, when Thomas Jefferson 
issumed office Since that time, it has furnished music at official functions for 


ach succeeding President. Traditionally, it is the “President’s own” band. 

This function, plus the tremendously increased scope of its other activities dur- 
ne recent years, creates a sizable workload, not only from a musical standpoint 
but also in fields related to personnel administration, logistics, and public rela- 
tions among others. The number of officers and their ranks which would be 
iuthorized by this bill would be appropriate for duties and functions which they 
re required to perform 


I am very appreciative of the opportunity to represent the Marine Corps on 
this matter which is of deep and personal concern to the Commandant. I will 
be very happy to answer any questions which you may have. 

Chairman Russeiu. Colonel, we are all proud of the Marine Corps 
Band, of course we know its proud history of providing music at 
Presidentia! Inauguration and residential functions, and it is proud 
to be called the P resident? sown band. 

[sit getting larger? Is that the reason yon need another Assistant 
Director, or why do you need this additions al man? 

Colonel McInrrerr. The Marine Band has had a leader and assist- 

t leader for quite some time. It dates back, that particular organ- 

zation in this current law dates back to an act of March 4, 1925. 
During that period of time the functions of the band have been 
eatly expanded. Rather than ap pearing on a local personal ap- 
pearance basis, the band makes large-scale tours and appears on many 
national networks, and the administr: ative work of the band as well 
is the strictly musical functions of the band— 

Chairman Russeni. As I understand, this additional officer is to 
more or less look after administrative work. 

Colonel McInrrer. Yes, sir, but not entirely. He will be a quali- 
fied musician and a qualified Assistant Director of the band. 

Both the musical and the administrative workload of the band has 
increased considerably, not so much in the last 2 or 3 years, but over 
the period of years which the present organization has been in effect. 

6 Dee Russet. Yes: IT am aware of that. I am sure we all 
have requests from our States periodically to get the Marine Corps 
Band to play for some big public function. It is a great attraction. 

Senator Saltonstall? 


ee 
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Senator SALTonsraLy. No questions. 

Chairman Russet. Senator Smith ? 

Senator Smiru. No questions. 

Chairman Russe... Senator Symington / 

Senator Symineron. No questions. 

Chairman Russett. Thank you very much, Colonel McInteer. 

(Subsequently, in executive session, the committee unanimously 
voted to report the bill favorably, without amendment, as covered by 
S. Rept. 2547.) 

H. R. 9500 


Chairman Russeity. The next bill on the agenda for the open ses- 
sion of the committee is H. R. 9500, which would extend the Missing 
Persons Act for 1 year. 

(H. R. 9500 is as follows:) 


[H. R. 9500, 84th Cong., 2d sess.] 


AN ACT To continue the effectiveness of the Missing Persons Act, as extended, until 
July 1, 1957 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 15, Missing Persons Act (56 
Stat. 147, 10938), as amended, is further amended by deleting “July 1, 1956” and 
inserting in lieu thereof “July 1, 1957”. 

Passed the House of Representatives June 18, 1956. 

Attest : 

RALPH R. Roserts, Clerk 

Chairman Russevy. It appears that this measure was recommended 
by the Armed Services Committee of the House and passed the House 
while the committee continued to give consideration to a permanent 
version of the Missing Persons Act. 

We have had various requests to make statements from outside wit- 
nesses, but we will first hear the departmental witness, who is Brig. 
Gen. J. B. Crawford, of the Department of the Army. 

Proceed, General. 


STATEMENT OF BRIG. GEN. J. B. CRAWFORD, OFFICE, DEPUTY 
CHIEF OF STAFF FOR PERSONNEL, DEPARTMENT OF THE ARMY; 
ACCOMPANIED BY CAPT. WILTON B. PERSONS, JR., OFFICE, JUDGE 
ADVOCATE GENERAL, DEPARTMENT OF THE ARMY 


General Crawrorp. Mr. Chairman, I have a prepared statement 
which I propose to offer for the record. 1 will attempt to answer any 
questions that the committee wishes to ask. 

(The statement referred to is as follows:) 


Mr. Chairman, I am Brig. Gen. J. B. Crawford, Office of the Deputy Chief of 
Staff for Personnel, Department of the Army. The Department of the Army 
has been designated to represent the Department of Defense for this legislation. 

I have a brief prepared statement which I would like to present to the 
committee. 

Mr. Chairman, ! shall not take the committee’s time in going into the back- 
ground of the Missing Persons Act, the history of which I believe is familiar to 
all. This act, Public Law 490, 77th Congress, as amended, is the only authority 
under which the heads of the executive departments are authorized to continue 
to credit the pay accounts of persons within the scope of the statute while miss- 
ing. missing in action, interned, captured, or in similar status, or to continue, 
make, or modify allotments to their dependents during such periods of absence. 
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It also authorizes the head of the Department to make findings of death, if 
proper, after 1 year’s absence, or any greater period, and thereby enables settle- 
ment of accounts 

Section 15 of the act provided that all other sections should remain in effect 

ntil 1 year after termination of the war with Japan, Germany, and Italy, 
unless terminated earlier by Concurrent resolution or by the President. Public 
Law 122, Sith Congress, extended the act until July 1, 1956. 

H. R. 9500, the legislation presently under consideration by the committee, is 
designated to continue the effectiveness of the Missing l’ersons Act, as amended 
and extended, until July 1, 1957. This bill makes no change whatever in the 
legislation presently in effect. 

Expiration of Public Law 122, S4th Congress, on July 1, 1956, left no authority 
for continuation of the pay and allotments of the personnel involved. 

The Department of Defense recommended proposed legislation to revise and 
make permanent the current temporary provisions of law relating to persons 
who are missing, missing in action, interned in a foreign country, or captured 
by hostile force. That legislation, H. R. 11787, is now before the House of Repre- 
sentatives. However, in view of the fact that the temporary authority under the 
Missing Persons Act expired July 1, 1956, it is believed appropriate that the 


current temporary law be extended for 1 year and made retroactive to July 1, 
156 


Mr. Chairman and members of the committee, in closing I would like to state 
that we most earnestly recommend enactment of this legislation in order that 
this beneficial law will continue in effect. 

I appreciate this opportunity of appearing before the committee and shall 
be happy to answer any questions you may have on this bill. In addition, I 
have with me representatives of the other services concerned. Thank you. 

Chairman Russe_yt. When does this act expire / 

General Crawrorp. It has already expired, Senator. It expired the 
ist of July. Weare without authority now. 

Chairman Russevt. Why ts it necessary to extend the act? 

General Crawrorp. At the moment, Senator, we have 10 persons, I 
believe, who are missing and qualify under this act. We have no 
authority to continue the payments to their next of kin, and the checks 
will actually be held up later this month if this bill is not passed. 

Chairman Russevi. You say you have only 10% 

General Crawrorp. We have 10 at the moment, as I understand it, 
sir. 

Chairman Russevi. The so-called missing prisoners in the Korean 
war are considerably more in number than 10. 

General CrawForp. Yes, sir; but that is all taken care of, sir. We 
have 10 people who—like one of our sergeants was out, I believe on 
the lakes somewhere in Kentucky, with another party, and the other 
party was drowned and the sergeant was missing, and we haven’t 
found the body yet. 

We presume he is drowned, but since we have not determined that 
and cannot for a while, he must be now carried as a missing person. 

Chairman Russevi. Is there any time limitation on how long you 
do carry him‘ 

General CrawFrorp. Yes, sir One year, sir. 

Chairman Russet. One year. 

And this affects the payments that are made to their dependents / 

General Crawrorp. Yes, sir. It is important, therefore, sir, for 
us to have this authority at this time, sir. 

Chairman Russexi. It does not change existing law in any degree. 

General Crawrorp. No change. 

Chairman Russeiu. It merely extends it for 1 year. 

General Crawrorp. The bill before you makes no change in the law 
that has been in effect since last year. 
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Chairman Russeix. There are special circumstances in which you 
can carry missing persons for more than 1 year, are there not, General ? 

Captain Persons. Yes, sir; I believe that is right. After 1 year 
the head of the department must review the circumstances, if he has 
not already found the man to be dead, and decide whether or not to 
declare him dead or continue him as missing. 

And if the circumstances are such that they indicate the man is 
dead, a finding of death will be made. If it is still up in the air, he 
can be retained until further evidence is received. 

Chairman Rvusseuu. In practically all of the cases I assume the 
1-year limitation is invoked and applied. 

C aptain Persons. Yes, sir. 

Chairman Russetx. Senator Saltonstall ? 

Senator Sattonsraty. Mr. Chairman, I would be in favor of this, 
but I would like to inquire, Is the Department of Defense actively 
working on changes which will make this into a permanent law ? 

General Crawrorp. Yes, sir. There has been a bill placed before 
the House, and it was considered, I believe, by the House this year, 
sir, to make it a permanent law. And it has some other features, also. 

Senator Sauronsrauy. So there is a bill to make it a permanent law. 
pending before the House now ¢ 

General Crawrorp. There is a bill and, as I understand, it has passed 
the committee of the House, but has not been voted on by the House 
as a whole, sir, to make it permanent law. 

Senator Sarronstatn. Thank you, Mr. Chairman. 

Chairman Russert. The Department did recommend the perma- 
nent law? 

General Crawrorp. They did: yes, sir. 

Chairman Russeix. But that involves considerable hearings; and 
if we were going to make it permanent—— 

General Crawrorp. There were some controversial issues, as I under- 
stand it, Senator, and those controversial issues have served to slow . 
it down; and I understand that the purpose of having this bill, which 
merely extends the time when it would expire, was to try to get 
authority which we need this year. 

Chairman Russe. Senator Symington / 

Senator Symineron. No questions, Mr. Chairman. 

Chairman Russe... Senator Smith? 

Senator Smrru. No questions. 

Chairman Russe.y, Senator Jackson / 

Senator Jackson. No questions. 

Chairman Russev.. Senator Ervin? 

Senator Ervin. No questions. 

Chairman Russe... Former Congressman La Vern R. Dilweg, of 
Wisconsin, has requested to be heard on this measure. 

We also have with us Mr. Miles Kennedy, and we will hear later 
from him if he wishes to be heard. 

You may proceed, Mr. Dilweg. 


STATEMENT OF LaVERNE R. DILWEG, ATTORNEY AT LAW AND 
FORMER MEMBER OF CONGRESS FROM THE STATE OF WISCONSIN 


Mr. Diiwec. I have a prepared statement. I think the committee 
will grasp it more readily if I read it. It will take 5 minutes. 
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hairman Russeiw. If you read it in 5 minutes, you will be doing 
very well, 

Mr. Dinwee. T am grateful for the op portunity to appear before 
this committee to state my views in endorsement of H. R. 9500, which 
bill, in its present form, would extend the Missing Persons Act for 
| year, and suggest that the same be amended to include the language 
contained in 8. 860, a bill introduced by Senator Mansfield. 

Companion bills on the House side are H. R. 3674, introduced by 
Hon. Leroy Johnson of California, a member of the Armed Services 
Committee, and H. R. 2208, introduced by Hon. Olin Teague of 
Texas, chairman of the Veterans “Affairs Committee. 

The suggested language will amend the Missing Persons Act 
(Public Law 490, 77th Cong., as amended) by prov iding that entitle- 
ment to pay and allowances shall not be denied in the case of any 
member of the Philippine Scouts solely on the ground that such mem- 
ber was paroled and permitted to return to his home and engage in 
certain pursuits prior to the termination of the Japanese occupation. 

The Philippine Scouts were authorized by act of the United States 
Congress shortly after the Spanish-American War. Enlisted men 
of the Philippine Scouts are enlisted men in the Army and were 
paid, trained, and utilized strictly under our control. 

Under their enlistment the courts hold there was a binding con- 
tract between them and the United States which entitled them to 
pay and allowances as members of a unit of the United States Army. 
Their rate of pay was fixed by statute. 

When we surrendered all our forces in the Philipputes to the Japa- 
nese, the Scouts were naturally taken into custody, along with the 
other troops. Later, the Philippine Scouts, as well as all other Philip- 
pine soldiers, were arbitrarily released from prisoner-of-war camps 
under extreme duress. This was after more than 30,000 Filipinos ,in- 
cluding Philippine Scouts, had died in Japanese prisoner-of-war 
Calips. 

Violations of Japanese-imposed parole regulations was punishable 
by death. Many were executed or brutally beaten and families were 
torn apart or maligned whenever violations occurred. The “paroled” 
Scouts were constructively prisoners of war when released; their 
status did not materially change, since the Japanese completely domi- 
nated every phase of living in the Philippines, and the United States 
could not bring them relief. 

In this connection see subsequent statements by the Department of 
the Army as to purpose and need for Missing Persons Act. 

The Army refused to pay its own Philippine Scouts for the period 
they were on forced parole, using the fallacious pretext that they were 
not in a casualty status, forgetting all about the contractual obligation 
bet ween our Government and its soldiers. 

With the fall of the Philippines in early 1942, a situation unique in 
the history of the United States was presented. The Congress passed 
= Missing Persons Act (act March 7 do a 56 Stat. 143), as amended 

act July 1, 1954, 58 Stat. 679; 50 U, App., Supp. V, 1001, et seq.), 
as part of the legislation made necessary “tie that event. 

Prior to enactment of the Missing Persons Act the only legislation 
on the question was section 1288, Rev ised Statutes (10 U.S. C. 846), 
which provided : 

Every noncommissioned officer and private of the Regular Army, and every 
officer, noncommisioned officer, and private of any militia or volunteer corps in 
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the service of the United States who is captured by the enemy, shall be entitled to 
receive during his captivity, notwithstanding the expiration of his term of 
service, the same pay, subsistence, and allowance to which he may be entitled 
while in the actual service of the United States; but this provision shall not be 
construed to entitle any prisoner of war of such militia corps to any pay or com 
pensation after the date of his parole, except the traveling expenses allowed 
by law. 

Charman Russeit. Mr. Dilweg, 1 do not want to be abrupt, but this 
statement deals with other legislation, and it is highly controversial. 
It is opposed by the Department of the Army and the Comptroller 
General. 

We will be very glad, indee d, to receive your statement and have it 
printed in the hearmges, but | would not feel justified ink askin Y this 
connittee to take this legislat ion up on this bill. 

I will be delighted to cry to have some hearings on your bill in the 
next Congress if we can. I do not thank we can in this one. But I 
would not think this com tee woul dl feel justified 1h) killing the 
extension of this Missing Persons Act by putting this Philippine 
Scout provision in here. 

Mr. Ditwec. May I say something, Senator / 

Chairman Russevit. Yes,sit 

Mr. Ditwee. As to the progress of this matter in the House. The 
officer before you jus st a moment ago said that the House had acted 
upon the Army’ s request to mi: ike the | Missing Persons Act permanent 
legislation. That bill is 11787. 

Senator SALTONSTALL. Mr. Chairman. I understood, Mr. Dilweg, 
he answered that question in the negative; that the matter had been 
submitted and was pending before the Armed Services nr 

Chairman Russet. He said reported by the committ 

Senator SALTONSTALL. Had been reported by the committee, but 
had not been acted on in the House. 

Mr. Ditwec. That is correct. It has been reported out by the com 
mittee, and is waiting for a rule or suspension of the rules; that 
correct. 

And this particular amendment that we refer to in my statement is 
in the legislation that is now coursing its way over to the Senate side. 

Chairman Russeti. We will deal with that in due season, but I 
really do not think this committee oe want to endanger this miss- 
ing persons bill, and we could not do it without hearing from the 
Department and getting its views on this amendment. 

We are just not prepared to do that this morning and, in all defer- 
ence, I will ask you to have your statement printed j in the record as 
if it was heard, and let us proceed to hear these other witnesses. 

(The statement referred to is as follows:) 


IS 


Mr. Chairman, I am LaVern R. Dilweg, former Member of Congress from the 
Eighth Congressional District of Wisconsin, and legal representative of a num 
ber of Philippine Scout claimants. I am grateful for the opportunity to appear 
before this committee to state my views in endorsement of H. R. 9500 which bill, 
in its present form, would extend the Missing Persons Act for 1 year and suggest 
that the same be amended to include the language contained in 8S. 860, a bill 
introduced by Senator Mansfield. Companion bills on the House side are H. R. 
3674, introduced by Hon. Leroy Johnson of California, a member of the Armed 
Services Committee, and H. R. 2208, introduced by Hon. Olin Teague of Texas, 
chairman of the Veterans’ Affairs Committee. 

The suggested language will amend the Missing Persons Act (Public Law 499, 
77th Cong., as amended) by providing that entitlement to pay and allowances 
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shall not be denied in the case of any member of the Philippine Scouts solely 
on the ground that such member was paroled and permitted to return to his 
home and engage in certain pursuits prior to the termination of the Japanese 
ocd upation 

The Vhilippine Scouts were authorized by act of United States Congress 
shortly after the Spanish-American War. Enlisted men of the Philippine Scouts 
re enlisted men in the Army and were paid, trained, and utilized strictly under 
ur control 


} 


Under their enlistment the courts hold there was a binding contract between 


them and the United States which entitled them to pay and allowances as 
members of a unit of the United States Army. Their rate of pay was fixed by 
ule 
When we surrendered all our forces in the Philippines to the Japanese, the 
Scouts were naturally taken into custody, along with the other troops. Later, 
the Philippine Scouts, as well as all other Philippine soldiers, were arbitrarily 


released from prisoner-of-war camps under extreme duress. This was after more 


than 30,000 Filipinos, including Philippine Scouts, had died in Japanese 
prisoner-of-war camps. Violations of Japanese imposed parole regulations was 
punishable by death. Many were executed or brutally beaten and families were 
torn apart or maligned whenever violations occurred, The “paroled” Scouts were 
constructively prisoners-of-war when released; their status did not materially 

inge since the Japanese completely dominated every phase of living in the 
Philippines, and the United States could not bring them relief. (See subsequent 
statements by Department of Army as to purpose and need for Missing Persons 
Act.) 
The Army refused to pay its own Philippine Scouts for the period they were on 
forced parole, using the fallacious pretext that they were not in a casualty status, 
forgetting all about the contractual obligation between our Government and its 


soldiers. With the fall of the Phillipines in early 1942, a situation unique in the 
history of the United States was presented; the Congress passed the Missing 
Persons Act ct March 7, 1942, 56 Stat. 148), as amended (act July 1, 1944, 58 


Stat. 679; 50 U. S. C. App., sup. V, 1001, et seq.), as part of the legislation made 
necessary by that event. Prior to enactment of the Missing Persons Act, the only 
legislation on the question was section 1288, Revised Statutes (10 U. 8S, C. 846), 


nich proy ded 

“Every noncommissioned officer and private of the Regular Army, and every 
officer, noncommissioned officer, and private of any militia or volunteer corps in 
the service of the United States who is captured. by the enemy, shall be entitled 
to receive during his captivity, notwithstanding the expiration of his term of serv 


ve, the sume pay, subsistence, and allowance to which he may be entitled while 
in the actual service of the United States; but this provision shall not be con- 
strued to entitle any prisoner of war of such militia corps to any pay or compen- 

ou after the date of his parole, except the traveling expenses allowed by law.” 

The last-quoted statute is limited to persons in the military service, whereas the 
Missing Persons Act extended and amplified those benefits. 

In a letter from the Department of the Army addressed to Hon. Sam Rayburn, 
Speaker of the House of Representatives, dated February 20, 1956, over the signa- 
ture of Wilber M. Brucker, Secretary of the Army, requesting legislation (H. R. 
9500) the following statement appears: 

“Authority for the continuance of pay and allowances to the dependents of 
persons who are in a missing status and for the head of the department concerned 
to make prompt settlement of such missing person’s account was initially pro- 
vided during World War II. The Congress early in 1942 recognized the need for 
such authority because the executitve departments could not, under existing law, 
make appropriate and expeditious payment to dependents of persons in a missing 

tetns or settle the accounts of such missing personnel. As a result the Congress 
enacted the Missing Persons Act on March 7, 1942, which was a temporary 
measure, * * *” 

Section 2 of the latter act provides in pertinent part: 

“Any person who is in active service and who is officially determined to be 
absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleaguered or besieged shall, for the period he is officially 
carried or determined to be in any such status, be entitled to receive or to have 
credited to his account the same pay and allowances to which he was entitled 
at the beginning of such period of absence or may become entitled thereafter, and 
entitlement to pay and allowances shall terminate upon the date of receipt by the 
department concerned of evidence that the person is dead or upon the date of 





MISCELLANEOUS BILLS 31 


death prescribed or determined under provisions of section 5 of this Act 
Provided further, That there shall be no entitlement to pay and allowances 


i i 
any period during which such person may be officially determined absent from his 
post of duty without authority and he shall be indebted to the Government for 
any payments from amounts credited to his account for such period.” 

It should be noted that the law denied arrears in pay on only one ground and 
that is, absent from post of duty without authority. 
It is a well-established ruie of statutory construction that when the kaw writes 


down exceptions, said exceptions should be strictly construed and anything not 
enumerated or mentioned in the exception must be excluded 

In implementing regulations issued by AFWESPAC in Staff Memorandum Ni 
14, the Army enlarged upon the scope of the substantive law by adding ext 
legal requirements before entitlement to arrears in pay (See exhibit A.) 

AFWESPAC Staff Memorandum No. 14 amplified the law with the addition of 
three more zrounds before entitlement to arrears in pay as follows 

1. Philippine Scout prisoners of war released on parole must have joined 
participated in guerrilla activities 








2. In the absence of guerrilla activities material restraint must be proven to 
have resulted from his previous military status, and the burden of proof is also 


on him. 
3. That the claimant suffered serious deprivation, and the burden of proof is 
also on him 
Contrary to the laws of land warfare, AFWESPAC Staff Memorandum No. 14 
has taken the position that a Philippine Scout released prisoner of war, from tl 


tiie 
moment of his release on parole, Was no longer in the service of the United States 
Armed Forces but became a civilian Under the rules of land warfare, a prisoner 
released on parole continues to be in the status of prisoner of war unti 


1. the territory is liberated: 

2. he is formally exchanged ; 

3. he makes good his escape and joins friendly troops : ane 
4. he dies while in the hands of his captors. 

In this connection, it is pertinent to mention that the United States Navy gave 
a different interpretation of the same law On June 15, 1954, Ira H. Nunn, rear 
admiral, United States Navy, Judge Advocate General of the Navy, informed Hon 
Olin E. Teague as follows: 

“Unless Filipino naval personnel in the service of the United States Navy 
during World War II, who accepted paroles from the Japanese voluntarily 
served in a military capacity or collaborated with the Japanese, were guilty ‘of 
disloyalty, or committed overt acts against the United States they were in fact 
paid under the Missing Persons Act from the date on which it was officially 
determined that a missing status commenced until their return to naval juris 
diction. The mere fact that such members were paroled ivas not a basis for 
denying them the active-duty pay and allowances to which they were otherwise 
entitled.” [Italics supplied.] 

When the legality of certain instructions contained in Staff Memorandum No 
14 were questioned, The Judge Advocate General of the War Department, Maj. 
Gen. Thomas H. Green, in a letter addressed to Hon. Jack Z. Anderson, dated 
April 14, 1947, replied in part as follows: 

“The War Department considers a parolee to be in the same position as the 
soldier who returns to his home by reason of the final provision of section 1288, 
Revised Status, supra, unless the exceptions set out in subparagraph 2f of the 
mentioned staff memorandum apply to his case.” 

The Court of Claims held that the proviso in the above act denying any 
prisoner of war of the militia corps any pay was confined solely to members of 
the militia corps and did not apply to members of the Philippine Scouts (Vincente 
Voreno v. The United States U. S. Court of Claims, No. 48754, decided Novem 
ber 7, 1950, and reported in 98 Fed. Supp. 607). The court, however, held that it 
could not review the determination made by the Philippines Ryukyus Command, 
to whom he had been delegated authority for final action on the status of missing 
persons in the Philippines. 

The court relies upon section 1009 of the Missing Persons Act of March 7, 
1942, which section reads as follows: 

“Section 1009. Determination by Department Heads or Designees ; Conclusive 
ness Relative to Status of Personnel, Payments, or Death.—The head of the de 
partment concerned, or such subordinate as he may designate, shall have 
authority to make all determinations necessary in the administration of this Act 
(sections 1001-1017 of this Appendix), and for the purposes of this Act (sec- 
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tions 1001-1017 of this Appendix) determinations so made shall be conclusive 
as to death or finding of death, as to any other status dealt with by this Act 
(sections 1001-1017 of this Appendix), and as to any essential date including 
that upon which evidence or information is received in such department or by 
the head thereof * * Determinations are authorized to be made by the head 
of the department concerned, or by such subordinate as he may designate, of 
entitlement of any person, under provisions of this Act, to pay and allowances, 
including credits and charges in his account, and all such determinations shall 
be conclusive. * * * When circumstances warrant reconsideration of any deter- 
mination authorized to be made by this Act (sections 1001-1017 of this Appendix) 
the head of the department concerned, or such subordinate as he may designate, 
may change or modify a previous determination. * * *” 

The court refused to review hearings and reports on this section to determine 
congressional intent and disposed of the matter by concluding as follows: 

“* * * and Congress must have meant, by section 1009 as a whole, that the 
troublesome questions arising under the Missing Persons Act were not to be the 
subject oi litigation.” 

This conclusion simply cannot be reconciled with the facts as expressed in 
congressional hearings and reports when this section 1009, a substantial amend- 
ment to the act, Was enacted in 1944. The sixth provision of section 1009 reads 
as follows: 

‘* * * Determinations are authorized to be made by the head of the depart- 
ment concerned or by such subordinate as he may designate of entitlement to any 
person under the provisions of this Act to pay and allowances including credits 
and charges in his account and all such determinations shall be conclusive * * *,” 

With respect to this provision, House Report No. 1674, dated June 17, 1944, 
from the Committee on Naval Affairs, H. R. 4405, had the following to say: 

“* * * Many situations have arisen and more are anticipated in which some 
determinations, conclusive upon the accounting officers of the Government, must 
be made of the credits and debits to the account of missing persons. There are 
questions of rank, grade, classification of civilian employees, entitlements to 
allowances of various kinds, debits on account of allotments or family allowances, 
and the periods of various credits and debits. All of this can be best determined 
and should be determined by the head of the department concerned. The depart- 
ment should have authority, utilizing its knowledge of military and administra- 
tive conditions and circumstances, to determine whether a promotion has been 
made, whether entitled to rental allowance, whether monetary allowances for 
quarters is payable, the rate of pay of civilian employees, and many other ques- 
tions arising through loss or inadequacy of individual records. This provision 
grants the needed authority to make all such determinations.” 

In the hearings before the Committee on Naval Affairs, Report No. 241, June 
13, 1944, 78th Congress, 2d session, it was indicated clearly that the finality which 
section 9 provided should be accorded to determinations of the various depart- 
tuents, was for the purpose of precluding the possibility of later disallowance by 
the General Accounting Office of settlements based on incomplete records (hear- 
ings, pp. 2324-2330, inclusive). 

It is clear from the above report that the determination vested as conclusive 
was confined to findings as to the above facts, and not to vest anyone with the 
eonclusive authority to determine that claimants were not in casualty status 
and not entitled to their pay and allowances when they were “in he hands of 
the enemy” during the period the Philippines were occupied by the Japanese. 

The Honorable W. Sterling Cole, who now serves on the House Armed Services 
Committee, actively participated in the hearings on the Missing Persons Act and 
amendment thereto as a member of the Naval Affairs Committee and, at my 
request, gave his version on this matter in the form of an affidavit dated 
November 30, 1950, which reads as follows: 

“W. Sterling Cole, being first duly sworn on oath deposes and says: That he 
is a Member of Congress representing the 39th District of the State of New 
York, being elected to the 74th and succeeding Congresses. 

“That in the year 1937 he became a member of the Naval Affairs Committee 
of the House of Representatives and continued to serve on said committee during 
the periods hereafter mentioned. 

“That affiant is familiar with the provisions and took an active part in defeat- 
ing Public Law 490, 77th Congress and all amendments thereto (the Missing 
Persons Act). 

“That affiant, as a member of the Naval Affairs Committee of the House, was 
present and took an active part in the hearings on H. R. 4405 (No. 241) : ‘Hearing 
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we 


on H. R. 4405, to amend the act approved March 7, 1942 (Public Law 490, 77th 
Cong.), as amended, so as to more specifically provide for pay, allotments, and 


administration pertaining to War casualties, and for Other purposes 
“The said bill, H. R. 4405, among cther things, proposed 


l to chi ge section Y 


of existing law (Public Law 490). See page 19 of report 1674 (to accompany 
H. R. 4405) in 78th Congress, 2d session. 
“That this proposed change was requested by the Navy and Army so as to 


make the findings of the head of the department final and conclusive as to factual 
matters. A careful review of all hearings and congressional reports on this 
particular amendment shows conclusively that it was not the intent of Congress 
to give to the head of the department the unlimited license to act irrespective of 
restraint or to deprive the courts of the right to review the determination in 
conformity with the intent and provisions of the statute. 

“I actively participated in the hearings on this matter and can make a positive 
statement now that the determination vested as conclusive was limited to find- 
ings of fact as set forth in Report No. 1674, supra, and was for the sole purpose 


f 
of preventing a conflict in the findings made by the administrator in the foreign 
field and the accounting officers, General Accounting Office here, and that Con- 
gress at no time intended to deprive the courts of judicial review 

“W. STERLING COLE. 


“Subscribed and sworn to before me this 30th day of November 1950 


“Epna A. THOMAS, 
“Notary Public, District of Columbi 


The Missing Persons Act did not amend or repeal existing law governing the 
pay rights of members of the military services, yet the Army has used this act 
to take away pay and allowances from the Philippine Scouts without respect 
to their status as members of the Army, whose connection therewith had not 
been severed by discharge or otherwise. As far as I can determine the only 
justification remaining for the decision of the Secretary of the Army in this 
matter is that the judiciary has sustained same in the Moreno case. 

The erroneous determinations denying the Philippine Scouts their pay and 
allowances should be set aside as provided in title 50 United States Code Anno- 
tated, appendix, section 1009, which states: “When circumstances warrant re- 
consideration of any determination authorized to be made by this act ‘* * * 
the head of the department concerned, or such subordinate as he may designate, 
may change or modify a previous determination.’ ” 

The Secretary of the Army’s Personnel Board held 1 general, 5 colonels, and 
5 lieutenant colonels, all officers of the Philippine Scouts, who appeared here 
before the Board, were entitled to their pay and allowances for the period the 
Philippines were occupied by the Japanese, and they were in parole status. 

A general finding by the Personnel Board that members of the Philippine 
Scouts who were as loyal to the United States and the Philippine Government 
during the time the Japanese occupied the Philippines and who were not absent 
from their post of duty without leave are entitled to their pay and allowances 
during this period, would conform with the Personnel Board’s former rulings. 

I have made this suggestion to three Secretaries of the Army stressing the 
fact that legislation is not necessary since administrative relief is provided for 
in the act itself, but to no avail. 

The proposed legislation in S. 860, H. R. 2208, and H. R. 3674, if enacted, 
will overcome the Army’s determination and permit the payment of pay and 
allowances to the Philippine Scouts for the period of their parole, as provided 
for under existing law. 

Since H. R. 9500, in its present form, was passed by the House, the Armed 
Services Committee of the House has reported unanimously H. R. 11787, a bill 
which would make the Missing Persons Act premanent legislation, and includes 
the language in S. 860. I am informed that this bill will be considered under a 
rule or suspension of the rule. Since the closing days of Congress usually 
bring on a legislative jam on the House side, it is suggested that this matter of 
reorganizing the contractual obligation of the United States Government to 
the Philippine Scouts could be expedited by amending H. R. 9500 so as to in- 
elude the language contained in S. 860. Should the Senate pass H. R. 9500, as 
amended, the bill would be sent to conference, and I can see no reason why the 
amended bill would not be sent to the House with the House conferees’ approval. 
I am certain the House would not insist upon the permanent feature in H. R. 
11787 and would accept the temporary measure. 
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Exursit “A” 


STAFF MEMORANDUM NO. 14 AFWESPAC, DECEMBER 27, 1945 
{ person missing in action (whereabouts unknown) or captured and 
t by the enemy until his recovery by the United States 
ermined to be in a casualty status with entitlement to pay for 
\ pel ho evaded capture, or fled to the hills, or actively joined guer- 
ited in the anti-Japanese movement, or remained in 
until his return to military control, will be determined 


h entitlement to pay for such period 
d capture, but returned to his home and continued a 
be determined not to be in a casualty status and not 


‘ m e date he returned home until he actively joined guerrillas 
irticipated in the anti-Japanese movement, or returned to military 
vas captured and imprisoned or interned by the enemy, but 
leased will be determined not in a casualty st: atus and not en- 
pay f the date of his release until the date he actively joined a guer- 
participated in the anti-Japanese moveme ma or returned 
1 

| n whose active service in or for the military forces of the United 
ninated ; i result of the enemy occupation and who was per- 
eturn to his home and pursue a normal mode of living, will be deter- 
! ed not in a casualty status and not entitled to pay after the date of termina- 

tion wh service. 
\ person falling within (c), (d), or (e), above, who can prove that 
iterial restraint was imposed on him or that he suffered “serious deprivation,” 
to an extent greater than the restrictions, inconveniences, and lowered standards 
of living generally suffered by other residents incident to the Japanese occupa- 


s a direct result of his former official status under the United States, will 
be determined in a casualty status with entitlement to pay for the period such 
condition existed. The burden of proof rests with the claimant. 

Mr. Dinwee. IT hope, Mr. Chairman, that if the House does pass 
he bill over there, that we do have an opportunity to be heard. 

Chairman Russeiu. I will make every effort to do that, but this 
Missing Persons Act is a basic part of our laws dealing with our own 
servicemen who are missing. There may be great merit to this Philip- 
pine Scout cont poversrs it has been here in one form or another before 
this committee, or the Appropriations Committee, for some time. 

But I do not think the committee would approve of tying up this 
bill now by putting this Philippine Scout amendment on here. I will 
therefore have to ask you to have your statement printed in the record, 
and you will be given an opportunity at some future date to be heard 
on that bill if it passes the House. 

Mr. Dirwee. In addition to that, Mr. Chairman, may I include with 
the record—and it is with the consent of Congressman Teague—the 
statement that he gave to the House committee on this bill when it 
was before the teu Services Committee ? 

Chairman Russet. Yes, we will print that in the record, too. 

The statement referred to is as follows:) 





STATEMENT OF HON. OLIN E. TEAGUE 


My name is Olin E. Teague, Member of Congress from the Sixth Congressional 
District of Texas. I wish to present the case of the Philippine Scouts for 
remedial legislation as contained in proposed bills H. R. 3674 introduced by 
Hon. Leroy Johnson and my bill H. R. 2208, which are identical. 

The facts of this case, briefly stated, are as follows: 

The Philippine Scouts were an integral part of the United States Army in the 
Philippines at the time the organized military forces of the Commonwealth 
of the Philippines were inducted into the service of the Armed Forces of the 
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United States by a military order of President Roosevelt d ad J y 26, 194] 
(title 10 U. S. C. A., ch. 18, secs. 321-335). 

These servicemen participated in the Philippine campaign unde1 
mand of General MacArthur as commander in chief unti he fa ( 


and formal! surrender of the United 
Gen. J. M. Wainwright on May 6, 1! 


states Army force 1 i i i 








After the fall of Bataan and Corregidor, the endered Pl S 
were taken by the Japanese as prisoners of war, 
for several months, and later paroled under certain cond 

After the liberation of the I lippines the P ipl S 
rears in pay and allowances corres] ding to the pe 
mh t to the I i i ( { I é 
co! ) Ch ( Ss I l s ) he 
March 7, 1942 hich pre es as fi : 

“SEC. 2 Any person who is in tive service and whi 
to be a a t f sing Ssin i ! 
count! ea d in ene be guere l 
he I al ( cié I Lo 
ceive or to have credited to his account the same p: h 
he was entitled at the beginning of such period of absence « e ¢ 
titled thereafter, and entitlement to pay and allow: es ‘ ! 
the date of receipt by the department « icerne ( 
is dead or upon the date of death pres bed « Le 1 
section 5 of this Act: Pro led, ‘That such entitlement p nces 
shall not terminate upon expiration of term of service dm sence 
case of death during absence shall not terminate earlier th: here 
prescribed: Provided further, That there shall be no entitlem: ! nd ; 
lowances for any period during which such person may be <« determined 
absent from his post of duty without thority and he sl l 
Government for any payments from unts credited t S f Suc 
period.” 

In the beginning many of the applications for arrears in pay and : wances 
were approved and payments were actually made but subsequent no pa 


ments were approved for any period beyond the term of concentration of the 
prisoners of war unless they could show that they actively joined a duly recog- 
nized guerrilla force or actively participated in the anti-Japanese movement 
or returned to military control. The change of policy was based n head 
quarters’ staff memorandum No. 14 AFWESPAC, dated December 27, 1945 
interpretation of Missing Persons Act, which prescribed additional requirements 
before a veteran could be entitled to pay under the Missing Persons Act. Th 
said memorandum reads as follows: 

“Any person who was captured and imprisoned or interned by the enemy, but 
was thereafter released, will be determined not in casualty status and not entitled 
to pay from the date of his release until the date he actively join a guerrilla 
force or actively participated in the anti-Japanese movement or returned to 
military control.” 

These new requirements disqualified a considerable number of the former 
Philippine Scout prisoners of war from entitlement to any of the benefits granted 
under the Missing Persons Act after they were paroled. 

Staff memorandum No. 14 was based on an old act of 1814, section 846 of titl 
10, United States Code. This section provided 

“Sec. 846. Pay during captivity: Every noncommissioned officer and private 
of the Regular Army, and every officer, noncommissioned officer, and private of 
any militia or volunteer corps in the service of the United States who is captured 
by the enemy, shall be entitled to receive during his captivity, notwithstanding 
the expiration of his term of service, the same pay, subsiste1 and allowance 
to which he may be entitled, while in the actual service of the United States; bu 
this provision shall not be construed to entitle any prisoner of war of such 
militia corps to any pay or compensation after the date of his parole, except the 
traveling expenses allowed by law.” 

It has been urged that the concluding clause of this section is a bar to the 
claim of the Philippine Scouts for arrears in pay and allowances. However 
the United States Court of Claims in a decision rendered on November 7, 1950, 
in the case of Moreno v. The United States, No. 48754, held that this provision of 
law does not apply to the members of the Philippine Scouts, but only to the 
members of the Militia Corps. The pertinent portion of the decision reads 
as follows: 
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Che Government urges that the concluding clause of section 846 of title 10 
is a bar to the plaintiffs claim. We think not. It applies only to members of a 
Militia Corps mentioned earlier in the section. This section was enacted March 
0, 1814 (3 Stat. 115, Rev. Stat., sec. 1288). If there has been in recent times, 


any unit of armed services which answers the description of a Militia Corps as 
that expression was used in 1514, the Philippine Scouts were, at the period here 


in question, not such a unit Statutory authorization for the enlistment of 
natives of the Philippines in the Army of the United States is found in 10 
United States Code 321 When so enlisted they do not form a unit which could 


e calleda Mi itia Corps.” 


Apart from the above consideration it is submitted that the claim of the Philip- 
pine Scouts for arrears in pay and allowances is well founded because of the 
following re ns 

Fir General MacArthur, then still Commanding General, USAPFE, and 
commander in chief, Southwest Pacific area, in an order issued December 8, 
1944, ruled that all officers and enlisted men of the Philippine Army remained 


in that status until relieved therefrom by order isued by the Commanding 
General, USAFFE, regardless of any surrender in conformity with orders issued 
by their commanders, or refusal to surrender, or any parole or oath signed 
by them. The order of General MacArthur under reference reads as follows: 


HEADQUARTERS, UNITED STATES ARMY FORCES IN THE FAR Fast, 
December 8, 1944. 
Subject : Status of members of the Philippine Army. 
fo: Chief of Staff, Philippine Army. 

1. All officers and enlisted men of the Philippine Army, including the Philip- 
pine Constabulary, who have been called into the service of the United States 
Army Forces in the Far East, remain on that status until relieved therefrom by 
order issued by the Commanding General, USAFFE. Action by these individuals 
in surrendering to the enemy forces in conformity with orders issued by their 
commanders, or in refusing to surrender, has no effect on such status. 

2. Any “parole” or “oath” signed by such personnel as a condition of release 
by the enemy from prisoner-of-war status will be considered as having been signed 
under duress and as of no validity. Such personnel remains subject to the 
orders of the Commanding General, USAFFE, and will be assigned to appropriate 
duty in the Philippine Army units. 

By command of General MacArthur: 

G. E. ToMBERLIN, 
First Lieutenant, AGO, 
Assistant Adjutant General. 


In a letter dated August 30, 1950, addressed to Dr. Marcelino V. Bernardo, 
Philippine Mission in Japan, General MacArthur said in effect that his ruling 
ipplied to the Philippine Scouts as well. The pertinent portion of his letter 
reads: 

it is my recollection, however, that the order was intended to eradicate any 
impression of a differential treatment between members of the Philippine Army 
and those of the Philippine Scouts. Unquestionably they should be treated 
on the same basis as regards this general subject.” 

Second: The order of General MacArthur, quoted above, was only an appli- 
cation of the generally accepted principle of law to the effect that a prisoner 
of war does not lose his military status and remains a prisoner of war even 
though not confined in prison. 

‘A prisoner of war is one who has been captured while fighting under the 
banner of some state. He is prisoner of war even though never confined in 
prison” (Bouvier’s Law Dictionary, Rawlee’s Revision). 

\ paroled prisoner of war is simply a soldier who has been placed under a 


disability ) engage in active operations against the enemy. He remains a 
part of the Army and as such subject to military control as he was before his 

pture. If he absents himself from a post or station to which as a paroled 
prisoner of war he has been assigned by the military authorities, he is absent 
without leave or in desertion according to the intent with which he absented 
himself” (Digest of Opinions of the Judge Advocate General of the United 


States A ny, 1912, p. 1076). 


B n y persons, released on parole, cannot be held to have lost their 
military status. And even though they had given their parole, it does not neces- 
sarily follow that they would observe it” (Cited in Digest of International 


vol 


VI ) 173) 
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CVhird: The paroled Philippine Scouts continued to be 


b risoners of war not 
only in principle of law as stated above but also in reality For they were 
under such constant surveillance and were required to report to the Japanese 
authorities so often that they were virtually “in the hands « the enemy 

as these words are used in the Missing Persons Act Vhe extent to which 
they were controlled by the Japanese authorities can be gages y an ex i 
tion of the following order issued by the Japanese mil tary authorities requiring 
them to 


“Report in detail at the Japanese Military Police Headquarte1 


~ } ~ Y 
either orally or verbally, under penalty of being considered malicious, on all 
occasions, to wilt 

“1. When you have obtained a job, or when you are jobless 

‘2. When you have changed your occupation. 

“3. Change of residence. 

‘4. When you are going to join any political thought party o1 ther party 


“D>. When you are leaving the Philippines 

“6. When you are dead. 

“7. When you have got married.” 

Fourth: The Philippine Scout officers and men were promised tl 


iat they “‘will 
draw full pay until you are mustered out of the service and yo 


uu Wi be titled 
to all bonus and insurance privileges from USAFFE.” This promise was con 
tained in an order the full text of which is as follows: 
Message to all Filipino officers and men: 
“1. Direct written orders have been received by me from General Sharp 


and authorized by General MacArthur for me to surret 
ssp 


ler the forces of Negroes 
These orders have been obeyed by this headquarters and as 
this command you also must obey them. 
“3. Failure to surrender classifies you as: 
“(a) Deserted by Philippine and United States Governments. Penalty, 
death. 
“(b) Outlaw by Imperial Japanese Army Penalty, deat! 
“4. By terms of the agreement the Imperial Japanese Ari 
nished: 
“(a) Your name and home address. 
“(b) Your present location. 
“(c¢) The arms and ammunition you have. ¢ 
“5. By surrendering you will draw full pay until you are mustered out of 
the service and you will be entitled to all bonus and insurance privileges from 
USAFFE. You will also be recognized as an honorable prisoner of war by the 
Philippine Government, USAFFE, and by the Imperial Japanese Army 
treated as such. 
“6. Half of the officers and men have already reported to Fabric 
well treated. 
“7. Report in person with your arms and ammunition to Cadre Barracks 


2 member of 


has been fur 


\ 


and 


a and are 


in 
Fabrica before midnight Wednesday, May 27. 
“8 By complying with these orders you will save your honor, your life, and 


assure the safety of your family and friends. 
“Rocer HILSMAN, 
“Molonel, Infantry, 
“United States Army, Commanding.” 


Fifth: With respect to the Philippine Scouts, their enlistment constituted them 
members of the United States Army Forces at all times previous to and after 
their capture by the Japanese until the period of their enlistment expired afte! 
they were able to report to the United States Army when the Philippines were 
recaptured. Under their enlistment, according to a long line of decisions, 
there was created a binding contract between them and the United States which 
entitled them to their pay as members of a unit of the United States Army 
(U. S&S. v. Grimlu, 137 U. S. 147: MeCord v. Page, Provost Marshal of 
Field, 124 F. 2d 68: Campbell v. Olipant, 206 s. w. 2d 406; and In ? 


Brooks 
“¢ Viller, 
61 A. 2d 745. 356. P. 56: Bowman v. U. S., 10 Ct. Cls. 408; Wilson v. U. S., 25 
Ct. Cls. 339: Conrad vy. U. S., 32 Ct. Cls. 189). See sections 359, 861, and 1268 of 
10 United States Code Annotated (U.S. C. A.). 

One of the discriminatory features of this whole business is the fact that the 
Army selected a handful of high-ranking officers for full payment during the 
pericd of parole. This may have occurred because of the standing of thes 
men, or because of the fact that they were economically able to press their claims 
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before the United States Army. Some of them made personal appearances in 
this country. You realize, of course, that the $9 a month private could not do 


the Navy chose to pay its military personnel as well as its civilian employees 
who were in exactly the same position. The Navy paid them for the full period 
time between the fall of the Philippines and our recapture thereof, and the 
ivinents Were made under the authority of the very act we now seek to amend 
for the purpose of paying the United States Regular Army Philippine Scouts. 


\ clear statement of the Navy's justification in doing so is set forth in a letter 
from Rear Adm. M. L. Royar, Supply Corps, United States Navy, Chief of the 
Bureau of Supplies and Accounts, United States Navy, to the Honorable Carl 


Vinson, under date of April 11, 1952. 

Pertinent extracts from the above letter, which are quoted below, fully reveal 
the inequity of the Army’s arbitrary decision with reference to the Philippine 
Scouts : 


i iSSiI tion purposes, the Comptroller General has recognized the Insular 
Force as the Navy counterpart of the Philippine Scouts of the Army. 

| ed men of the Insular Force of the Navy were not excluded by general 

spec fi inguage from benefits of the Missing Persons Act. Consequently, 

se members in active service who were officially determined to be lawfully 

ent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleaguered or besieged, were for the period officially 
de ed to be in such status paid the pay and allowances to which otherwise 
entitled from date of ae ement of absence until date of return to the con- 


tre lable . jurisdiction of the Navy Department. The mere fact that upon repa- 
ation is ascertained that member of the Insular Force had been paroled, 
t unable to return to naval jurisdiction or communicate that fact to the 
authorities would not be considered a basis for denying such member the active 
duty pay and allowances to which otherwise entitled under the Missing Persons 
At while so absent.’ 
Under date of June 15, 1954, the position of the Navy was supplemented by a 
addressed to me over the signature of Irs 1 H. Nunn, Rear Admiral, United 
States Navy, Judge Advocate General of the Navy, and reads as follows: 
‘The naval liaison officer to the Congress has forwarded to this Office your 


nformal inquiry whether any Filipino naval personnel in the service of the 
United States Navy during World War II, who accepted paroles from the 
Japanese, were in fact paid their arrears of pay under the Missing Persons Act 


0 U. S. C., 1946 edition, 1001-1015). 

“Unless such members voluntarily served in a military capacity or collaborated 
with the Japanese, were guilty of disloyalty, or committed overt acts against 
the United States, they were in fact paid under the Missing Persons Act, supra, 
from the date on which it was officially determined that a missing status com- 
menced until their return to naval jurisdiction. The mere fact that such mem- 
bers were paroled was not a basis for denying them the active-duty pay and 
allowances to which they were otherwise entitled.” 

The Defense Department itself recognizes that the parole meant nothing; that 
these people were virtually prisoners of war, and they so state on page 587 of 
the book entitled “United States Army in World War II—the Fall of the 
Philippines,” written under the direction of the Chief of Military History, De- 
partment of the Army. We quote: 

With the capitulation of Corregidor and the islands to the south, all com- 
munication with the Philippines came to an end. The entire garrison, an army 
of 140,000 men passed into captivity and except for a handful who escaped, 
no word of their fate reached the United States. Though most of the Filipinos 
were ultimately released from prison camp, there was no way by which they 
could communicate with the Allies except through the clandestine intelligence 
organization kept alive by funds and equipment from Australia. Nominally free, 
the former troops of MacArthur’s and Wainwright’s army were as effectively 
prisoners of the Japanese as if they had remained in prison camp.” 

On May 12, 1954, in a communication from the Secretary of the Army ad- 
dressed to the Honorable William Langer, chairman of the Senate Committee 
on the Judiciary, in opposing legislation to extend the time for certain military 
procurement claims against the United States in the Philippine Islands, it was 
stated: 

“Almost immediately claims were asserted against the United States for 
pay and allowances and for compensation for services and supplies. These 
claims may be roughly divided into three categories: (1) Those concerned with 
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members of the United States Armed Forces (including the Philippine Scouts) ; 
(2) Those dealing with members of the Philippine Army; and (38) Those deal- 
ing with nonmilitary guerrillas. 

“The Department of the Army does not question the liability of the United 
States with respect to claims falling within the first category where such claims 
are substantiated.” 

This in itself shows the inconsistency of the arbitrary action taken by the 
Department of the Army in denying pay to the Philippine Scouts whom they 
recognize as being authorized military agents of the United States in the above 
question. 

In opposing legislation to correct this complete breach of contract by the 
Department of the Army, the Defense Department has said that if we paid the 
Philippine Scouts we might also have to pay the soldiers of the Philippine Army 
who were likewise paroled. This, you realize, is a most unfair statement be- 
cause if we were contractually obligated to them we certainly should pay our 
obligations. But that is not the intent of our proposed legislation; neither is it 
considered necessary because the Philippine Government has recognized the 
rights of its own soldiers who were similarly paroled, and by Republic Act No. 
897, enacted in July 1953, the Philippine Government evolved a prog for the 
payment of those claims over a period of time consistent with their economic 
ability to do so. Such argument therefore carries no weight whatsoever 

During the course of the past 4 years I have tried to convince the Department 
of Defense and the Department of the Army that the honest and decent recourse 
would be to bring about administrative relief to these four or five thousand 
remaining Philippine Scouts. I have met with failure in every instance and we 
have not been told the reason why such payment was refused except the fal 


lacious statement that they were not in casualty status. We have positive 





proof to refute such statements because many of these parolees in the alleged 
noncasualty status were taken by the Japanese and executed summarily for 
minor violations of parole; many were brutally and severely mistreated and 


their families were molested and maligned. 

I request favorable action on H. R. 2208 and/or H. R. 3674 

Mr. Dimwee. And there is one other statement, that of Father 
Duffy, who testified before the House committee. He is Father Duffy, 
chaplain for the American Legion, and who served with the Philippine 
Scouts in the Philippines at that time. I ask permission to insert it 
in the record. 

Chairman Russeitx. That will be inserted in the record, and we will 
hear you when that bill gets before us, but I do not think it would be 
good procedure to open this bill up at this minute, for the committee 
to do that. 

Mr. Dinwec. Thank you, Senator. 

Chairman Russetn. You are quite welcome. 

(The following testimony of Father Duffy, referred to above, is 
taken from a hearing held on May 28, 1956, before subcommittee No. 1 
of the House Armed Services Committee regarding H. R. 2208, a bill 
to amend sec. 2 of the Missing Persons Act so as to provide that bene- 
fits thereunder shall be available to certain members of the Philippine 
scouts. ) 





Mr. Brooks. At this time we have a very distinguished witness before us, 
Father Duffy. You represent the American Legion. You want to testify on this 
bill. We will hear you right at this point. I understand you have to catch a 
train, too, probably at noon today. 

We are very happy to have you and have Mr. Kennedy here and other repre- 
sentatives for the Legion. We are glad to have your testimony on this bill. 

Now I have had some little misgiving because Mr. Teague had been very 
anxious to have a hearing on this bill and had talked to the chairman of the full 
committee, Mr. Vinson, about it. When we call the hearing, though, he is out 
of town. I do think it would have been advisable to have had him present. But 
since you are here, sir, we will be very happy to hear from you. 

Mr. Kennepy. Mr. Chairman, if I may interrupt just a moment. 

Mr. Brooks. Surely. 
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Mr. KENNEDY. I am Miles Kennedy, legislative director. Mr. Olson can come 

back anytime at all because he is here. We do appreciate your taking Father 
I) lly a little bit out of order 
Mr. Brooks. | want to hear from Father Duffy. 
Mr. Kennepy. Yes. Due to the fact that Mr. Olson was in the Philippines 
personally, and he is also our assistant legislative director, Mr. Chairman, while 
I usually have the privilege of introducing our witnesses at this time. I am going 
to yield to Mr. Olson to introduce Father Duffy. 

Mr. Brooks. Mr. Olson. 

Mr. O_son. Mr. Chairman, my name is Charles H. Olson and as Mr. Kennedy 
said | am assistant director for legislative program. 

1 would like to make a brief statement, Mr. Chairman, and gentlemen of the 
committee, before introducing Father Duffy. The basic reason the American 
Legion is here today is to urge upon this committee to correct a grave injustice 
that was imposed on the Philippine Scouts by action of the United States Army 
upon the conclusion of World War II 

We are here by virtue or under authority of a resolution which was approved 
by the Washington convention in 1954, No. 189. 

Prior to that, going back to 1951, there were several similar resolutions. 

Ll would like to say, Mr. Chairman, that this resolution is not an ordinary one. 
That is, it is not a routine one, excuse me. The National Legislative Commission 
of the American Legion itself considered the resolution before recommending 
its approval by the national convention. 

The commisison is made up of eminent jurists, lawyers, business leaders, and 
executives. 

They had the matter under advisement for a period of about 6 months before 
they arrived at their conclusion. 

Now, I had hoped, Mr. Chairman, as Mr. Kennedy said, to make my statement 
to you first, because I wanted the father to back me up and fill in the gaps. 

But since the timing won't permit it, 1 would like to introduce him. 

Father Duffy, among other distinguishing connections, has been the—-I mean 
the national chaplain of the American Legion. He served as General Wain- 
wright’s chief executive officer during the time he was national commander of 
the Disabled American Veterans. He is a retired officer from the Chaplain 
Corps of the Army. He was in the Regular service, entering in 1933, and was 
discharged by enemy-inflicted, foreign enemy-inflicted disability upon the conclu- 
sion of World War II or shortly thereafter. 

He served two tours of duty in the Philippines, from 1933 to 1937. 

His second tour began in 1940 and ended on December 13, 1944, when he was 
moved with other American prisoners of war toward Korea and most of you 
know what a bad time they had. 

Father Duffy was quite a soldier. Among his decorations are the Purple Heart 
with five oak-leaf clusters. He has the Legion of Merit, the Bronze Star, a Navy 
commendation and of course the usual array of campaign ribbons. 

Now he does not have a prepared statement, I'm sorry, but I think he will tell 
you something about the conditions of the Philippines at the time these paroles 
were given and some of of the factors subsequent thereto which I believe will 
help justify the demands of you gentlemen that a gross injustice was done and 
that legislative action should be taken to correct it. 

We address ourselves to 2208, to 3674, and to H. R. 9500. We hope you will 
amend the latter at the proper time. 

Father Duffy 

Mr. Brooks. Thank you very much, Mr. Olsen. 

Reverend Durry. Mr. Chairman. 

Mr. Brooks. We are privileged to have you, Father Duffy. 

Reverend Durry. Thank you, sir. Mr. Chairman, and Congressmen, I think 
that this denying the Philippine Scouts pay and allowances solely because they 
were paroled to their home by the Japanese was a distinct injustice. 

Now I would like to handle this subject in the following manner. I served with 
the Philippines in peace and in war and I do not think that we had a finer outfit 
of troops anywhere than the Regular Scouts. 

I would like to present to you my knowledge of the Scouts in peace, what they 
did during the Bataan campaign and the impossibility of them doing anything but 
accepting the parole that was forced upon them by the Japanese. 

I served with the Philippines in their maneuvers in 1934, 1935, 1936, and 1937, 
and in 1940 and through the campaign in northern Luzon and in Bataan. I was 
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the post chaplain at Fort Stotsenburg, which was composed of 2 Philippine units, 
in the early days, the 24th Field Artillery and the 26th Cavalry, and of course 
prior to World War II, a year before, we expanded the Philippine Division to a 
strength of 12,000 and we added the SSth and the 86th Field Artillery 

The majority of these people were Catholics and as a result I had many intimate 
associations with them. 

I think that they were as well—lI do not think we ever had a more well-dis- 
ciplined group of troops. In fact, they were considered recruits in the outfit 
until they did 12 years of duty. All of them were permitted to be married. And 
I would say at least 95 percent of the troops on the post were married men. 
The average family was about 10 or 12 children. They didn’t live on the post, 
but they lived in barios, adjoining the reservation. It is a Spanish term that 
means a little village. These Filipinos lived a normal married life as well as 
being very good soldiers. They were proud of their outfits. And we had no 
disciplinary troubles. It was an exceptional thing to have a Filipino in the 
guardhouse. We had a few spare parts of Americans on the post, but I do not 
think my guardhouse reports ever showed more than one or half or one and a 
half men per day per month in the guardhouse, and the majority of them were 
Americans. 

We used to—well, we baptized at least a hundred a month. It wasn’t unusual 
to have 50. And probably 25 or 30 marriages. And the same thing with funerals 
of dependents. The chaplain had a full-time duty looking after the spiritual 
welfare of these men as well as being a member of the unit. 

The maneuvers paid extremely good dividends because we fought the war in 
the Philippines just the way we had maneuvered for 4 or 5 years prior to that. 

Now, you haven’t a lot of time. I don’t want to take up your time going into 
a lot of details with you that might be interesting. But I think I do know the 
Philippine Scouts. And I know that a couple of commanding generals put on 
my efficiency report that ‘this officer has a better knowledge of the Philippine 
problem than anyone in my command.” 

I have talked with General King who surrendered Bataan and General Jones 
who succeeded Wainwright in the Frst Philippine Corps and they told me that 
they would back me up in my views in trying to get the Scouts recognized, 
because they feel as I do that a great injustice is done them by being denied 
this. And Colone! Lawrence who was the quartermaster on Bataan concurs in 
it and also Colonel Gaskill who was the surgeon of the First Philippine Corps. 

When Pearl was hit we were alerted about 2: 30 in the morning. I happened to 
live next door to General Wainwright. We had been waiting for this alert for 
some 2 or 3 days. I expected the cannons to be sounded, but they weren’t. The 
outfits were all sent to the field by telephone orders. That was done so as not 
to disturb the Philippine population and create any type of riot. That meant 
that all the Scouts—the last time they saw their families was about 2:50 in the 
morning of December 8, which was December 7 here in the United States. 
From then on they never had a chance to have any contact with them. 

One of our problems after we were hit at Clark and at Stotsenburg and before 
I was ordered to join the northern Luzon forces because I happened to be a staff 
man at the time, was to do something for these Filipinos, because as we saw 
things these families had to be evacuated and Stotsenburg was a very dangerous 
place for them. 

So we tried to persuade them to go back to their homes and their barios, 
wherever they came from, and take their children with them. We didn’t have 
transportation to give them to handle this thing. In fact, we were at that time 
commandeering every truck and everything over the highway and taking it. In 
fact, we even took the Filipinos off of the trucks and made soldiers out of them. 
It would have probably delighted the old General Hagood of former days who 
used to claim you could train a good soldier in 10 days. We, of course, had to do 
that on the battlefield and did a pretty good job of it. 

Now some of these people were from the Visayan Islands and they were from 
the south. There are about 7,500 islands in the Philippines. Of course, they did 
not have anyplace to go. But we did everything we could to persuade them to 
get out of the vicinity of Stotsenburg and to go to the north or go over to the 
*acific side of the island where it was away from highways that the enemy 
might come down. 

Another problem we had, of course, was trying to pacify the civilian population. 
These dry runs and this alert business creates a great deal of panic on the part of 
the civilians and I would say that one of our big problems during the war in the 
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’hilippines was to keep the civilians out of our way, and even at that we got 
100,000 of them back to our lines when we got back to Bataan. 

But in the northern Luzon campaign I reported for duty there at orders of 
General MacArthur, at Wainwright's request, because he had requested my 
assignment, there, on the evening of the 21st of December, at the headquarters 
in northern Luzon which at that time was located at a distance of about, oh, 
40 or 40 kilometers from Pasrobia. That evening we received the intelligence 
that 100 Japanese ships were sighted about 250 miles off of Lingayan Bay and 
were expected to land that morning. The only thing we had to defend ourselves: 
We had 3 batteries of 2 guns each of 155’s in the &8th stationed in the vicinity 
of Lingayan. One was at Danalupan and the other one was at San Fabian, 
and a third one was up at Santo Tomas, I think. 

Then we had the 26th Cavalry in the vicinity of Rasario. 

Off the record. 

Mr. Kennepy. Mr. Chairman, Mr. Olson is familiar with all those names and 
the reporter can check with him later. 

Mr. Brooxs. All right. 

Reverend Durry. We had the 11th Philippine Army in the vicinity of San 
Fernando, La Union. We had the 21st stretched along Highway 13 from Lin- 
gayan down to Tarlac and we had the 71st in the vicinity of Pasrobia. 

Now, the Philippine Army was a misnomer. Many of these people had had 
6 weeks’ training but they believed, you know, in the Sunday-school army of 
giving them training with wooden rifles and none of them, even though they 
had had 6 months’ training, had ever fired a gun. They brought 75’s up, the 
old ones that were left over from 1917, and with the old wooden wheels. I 
remember especially with the 21st Division, these people didn’t know a muzzle 
from a breechblock. The officers had to go out and try and instruct them while 
the enemy was coming in how to fire a 75. 

The Filipinos had had no training. They had never had any rifle practice 
of any kind. 

So we had a lot of people, but we didn’t have anybody that could do anything. 

When the Japs came in—we also had one company of self-propelled mounts 
in the vicinity of Bauang. 

Now, these self-propelled mounts had been delivered to us at Stotsenberg on 
the 6th day of December. That was 2 days before we were hit, on a Saturday. 
The cadre—we took cadres out of the Philippine Scouts to form the basis of 
these self-propelled batteries. And the personnel—we went out on the high- 
ways and we took the Filipinos off the trucks and we brought them in and made 
soldiers out of them. And on Monday morning we moved them out into the 
hills in the vicinity of Stotsenberg and started training them in the operation 
of these self-propelled mounts. “And by the 21st we had them moved up in the 
vicinity of Bauang. 

Captain Jones, who was lost on the hell ships that I happened to survive from, 
was in command of that battery up there. 

Now, when the Japs moved in, the 105’s waited until they got in very con- 
venient range and then they opened up on them and they sunk 2 or 3 of the 
boats. The Japs immediately pulled anchor and pulled back and when they 
got out of the range, the 155’s were useless and we had to move them—we 
moved them back. They were ordered back that evening to Tarlac and the 
rear. 

Jones gave them his muscle-bursting shrapnel until they got through in num- 
bers, overwhelmed them on the beach, and, of course, the play of the guns from 
the Japanese naval boats became too strong for them, and he retreated up the 
Bauang Road up to Baguio. At Baguio, Colonel Horan wouldn’t let him go. 

So he left his self-propelled mounts and took his men and retarded down to 
the other end of the mountain and rejoined the forces about 10 days later in 
San Fernando where we reequipped them. 

About 2 days later the Japanese after they got ashore and had tanks landed— 
we had no tanks up there at that time. We had two tank outfits that had come 
over about a week before. One was the 192d and the 194th. But there were 
no tanks assigned to us at that time. The only thing we had to resist these 
tanks was the 26th Field Artillery, a horse-drawn outfit, which at that time 
was commanded by Colonel Pierce. Pierce’s men put up—they had 4 halftracks 
and 3 of their very fine officers were—excuse me. [Witness weeping. ] 

Well, they met them and we had to throw horse cavalry against mechanized 
troops. You know, that is almost an impossible situation. And half of that 
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regiment was decimated. But we threw a considerable scare into the Nips, 
much more than we anticipated. 

Now, if it hadn’t been for the cavalry, we wouldn’t have been able to do 
anything. 

Two days before, Brougher was up making a big speech with all the generals 
at Basrobia in the 7ist Infantry. A couple of bombers came over and they 
threw the Philippine Army into panic. They loaded into these buses and got 
down to San Fernando before we could stop them. 

Now, we had ordered this Scout outfit—you see, it was only Scout outfits that 
had given any resistance. We ordered them back to Mexico for rest and re 
organization. But the Filipinos ran so fast that we got a tank outfit in. We 
had one other self-propelled outfit that was composed of Scouts. The 26th had 
to fight the rearguard action all the way down. And, of course, our purpose there: 
we had to cover the San Fernando bottleneck to get all the troops out, if we 
were going to make any type of stand in the Bataan Peninsula. And while 
we had a line across the Agno River and we had a line at Tarlac and another 
line at Bamban—and while we stayed there as long as we were supposed to, 
it was only because of the work that the Scouts had done. 

The first real line of resistance was from Porac to Guagua. Again, the 
remnants of the 26th Cavalry was put into the line there. And all of the 
effective work that was done against the enemy was done by our Scout artillery. 
And we had them lined up through that whole section. It was the 24th, the 86th, 
and the 88th. 

We knew that we had effected pretty good damage to the enemy. But our 
estimations were entirely too low. I didn’t realize that until later, when I was 
with the guerrillas and an escaped prisoner myself, the terrific amount of 
damage that had been done by our people at that time. 

And after a stand there of 6 days we moved back into Bataan and we took 
a stand that became the main line of resistance. It extended from Moran down 
to Bagac and over to—I forget the name of the town on the bayside. But that 
was the main line of resistance until the fall came. 

Now our major battles: We had one—the first thing the Japs did about the 
18th of January was to cut off this thumb at Moran. The Philippine Army 
panicked. We had one battery of Scout mountain artillery there commanded 
by Major Fitch. In fact I was there with them the night before because they had 
no chaplain and had moved up practically all the ammunition to them. I was 
the last one to get through back to our headquarters before the line was cut. 
In fact I wouldn’t even believe it when the line happened to be cut. I saw 
Fitch. Now the stand that the 23d Field Artillery Scouts made there at Moran 
before we straightened the line out to Bagac put terror into them. We relieved 
the commander of the 1st Philippine Division because of the manner in which 
they retreated and we had to reequip that whole outfit. And there would 
have been no resistance if it hadn’t been for Fitch’s stand with this pack ar- 
tillery. And he stayed there until he shot all of his ammunition. I ran into 
him about 4 weeks later up on the front and I asked him what happened to 
him up there and he said, “Padre, it was an artilleryman’s dream. I had targets 
in front of me I had targets behind me I had targets on all sides of me and I 
was able to stay there until I shot the last shell and we took the breechblocks 
down and threw them in the bay and got on back.” 

Then the next penetration they tried to make was along the Pantinguan 
River. Along the same time they tried landings at Longaskawayan. The 57th 
was sent in there and drove the Japanese off. At Agloloma we brought in 
another battalion. The 75th and 45th and reinforced them with a battalion 
of the 24th Field Artillery and a battalion of the 88th Field Artillery. We 
drove them off of the island there. In other words, their beachheads were 
not established. At that time they tried to penetrate through the Pantinguan 
River with a reinforced division. Colonel Lathrop had one battalion. The 45th 
Field Artillery—45th Infantry, and he had them at the headquarters machinegun 
company. That entire reinforced division was destroyed. In fact, it took 3 
or 4 days, but they did a beautiful piece of work. 

This, of course—the 45th was a Scout outfit. They mowed them down. We 
wanted prisoners and we didn’t get over 50 or 60 prisoners, because we wanted 
to know where they were and what they were doing and so forth. 
difficult thing to get Japanese prisoners. 

When we cleared up the mess, if you wanted to get the bottom body, you 
would have to take 60 or 70 bodies off. It took us a couple of weeks and many 
bulldozers to bury that group of Japs. 
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After that, we had very little activity on our side. Colonel Scott had his 
155’s over on the other side. 

Now, the only American outfit we had there was at Balanga, the 31st Infautry. 
They were decimated that day and what was left—we took the soldiers that 
were left and made second lieutenants out of them and sent them up to the 
Philippine Army. You see, the Philippine Army and the Scouts are two different 
things. And they had notraining. They were good fill-in. 

Mr. Brooks. This bill applies only to Scouts? 

Reverend Durry. Yes; this bill is Scouts, and Scouts is all I am interested in. 

Mr. Brooks. Yes. 

Reverend Durry. Because they were Regular troops of the United States Army 
and I think by act of Congress of 1902 they became members of the United States 
Army, but they had a different pay scale and so forth. 

Mr. Brooks. We paid them half-scale. 

Reverend Durry. Half-scale. 

Mr. Brooks. Yes. 

Reverend Durry. But the Scouts were the ones that made this possible. 

Now, you must remember that after the attack we had no supplies. You had 
pani They moved a few things into Bataan. But our ration, our official ration 
per day was about 6.2 or 6.3 ounces of food per man per day for all of Bataan. 
Well, you know how much that filtered down into the front line when the people 
in the different echelons grabbed off what they wanted and they weren't chiseling 
too much. The result—-we had the Filipinos that were sick in the trenches. We 
had every hospital jammed. It wasn’t with wounded, with people that were 
sick of malaria and dengue and dysentery. If you wanted to attack, why you 
simply couldn’t wage it. We had people sick in the trenches. 

We would put them in there and told them they at least ought to have enough 
strength to pull the trigger on their gun. Of course, when the end came, we had 
1 day’s fre left and we had no food. And that was the thing that licked us 
there 

Well, on that, from the time of the surrender up until the time they got them 

Camp O'Donnell, there was no food. Then there was no water. People were 

led for trying to go after water. And the Jap doesn’t think anything of 
opping your head off with a Samorai sword. 

The first thing they wanted to do, though, was to keep the Scouts away from 
their officers, and of course the Filipinos. They didn’t let any American and 
Filipino be together. Which was a distinct disadvantage for the Scouts who 
had always been used to being cared for by their officers. 

After they got to O’Donnell, they had, I think, about 80,000 Filipinos and all 
the Americans in there. And O’Donnell was the place they were building up to 
be a camp, but it was not completed before the attack came. 

There was one water spigot to feed all these men. And they were lined up day 
and night. And of course the sick couldn’t get out to even get water. And the 
ration was practically nothing. And, of course, the medical officers had been 
through this mess. They were just as wornout as everybody else. And many 
of them were sick. And they had no medicine. 

There wasn't anything they could do for these people. The result was that you 
had five, six, seven hundred people dying every day. And the ones that were 
strong enouch were trying to build trenches to bury them in. In the course of 3 
months up to the time they began this liberation period, the so-called parole, 
there were some 29,000 Filipinos and about 1,800 Americans that had died at 
O'Donnell. 

Now, remember, these people hadn’t seen their families or anything. Now, of 
course, some of them escaped. Some of them were told to. I told my men to get 
out. “You know the Philippines. One order you don’t have to obey is surrender. 
You get home.” 

This bill doesn’t concern those because if they escaped and went—but the ones 
that went on through with their outfits and went to O’Donnell and tried to endure 
that mess that was there, why, of course, they are being penalized. 

Now, the first thing the Japanese did—I happened to be in a hospital. I was 
secreted there, at Santa Rita, at the time. The Japanese put a list of paroles out. 
Their paroles, the first ones, were all those that were sick. They were sent home 
because they were sick. There were no Americans. They had been abandoned. 
They had heard Roosevelt’s speech, you know, here to the Congress, and Mr. 
Churehill telling them what he was going to do for Bngland, but he was going 
to redeem the Philippines. That was on the 28th of December, before we had 
even made our stand along the Guagua line. 
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You know when you are told that you are going to get help and so forth all 
along and nothing comes and you are ordered to surrender—well, there wasn’t 
much these people could do. 

When the Japanese—they had a choice really of dying in this mess at O’Don- 
nell or taking freedom at home and have a hope to fight another day. 

I think it is a distinct injustice to them. I met some of them when T was with 
the guerrillas afterwards and they told me about this oath. I told them, I said, 
“Why don’t worry about that oath.” I said, “There wasn’t any freedom. Your 
only choice was to go home. I am sure our Government is going to be sensible 
enough so as not to hold you to that, and do what resistance work you can do. 
And when our forces come back, you report to the first military outfit that comes.” 

And I pacified them, a lot of them over there. And as far as some of these 
people that deserted, that went to go home to look after their families according 
to the decision that somebody made—and I know it was none of the responsible 
people in Bataan that knew what the thing was about. Probably one of these 
armchair strategists that sat out the whole war here in Washington and went 
out afterwards to get some decorations and so forth, he decides that these people 
shouldn’t be paid. 

I think it is a thorough—and the only reason apparently is because they went 
home to look after their families. They are apparently interpreting that thing 
in the light of this bill that we passed to take care of the families. 

Well, our Government couldn’t take care of the Filipinos. We couldn’t even 
reenforce our troops. As far as getting any money to the children or wives or 
things like that, it was utterly impossible. If it was possible, they would have 
had forces out there to liberate it before. 

Why the decision is made, I don’t know. Apparently, it is a lack of knowledge 
of these people and their aspirations. Of course, I feel very kindly toward them 
because not only having fought with them but as a guerrilla, I never went any 
place that I wasn’t welcomed, and when they didn’t have anything—they would 
share their rice with me, whatever they had, and even scare around the neighbor- 
hood and try to find a chicken and cook it up. 

They would do that for any Americans that dropped in. In fact, it was rather 
disappointing to come into an American POW camp later and find the selfishness 
that was there after the generosity of the Filipinos. They felt very bad that we 
were dying for their country and suffering for their country. 

Now, to deny these men their pay and allowances solely because they were 
forced to sign that oath—I think you would have to deny paying allowance to 
everybody that was forced to surrender. And of course we were ordered to do 
that. It wasn’t our fault that we had to surrender. 

And I think any of us who happened to survive—only about 15 percent of us 
that surrendered did survive—we all feel that it would have been a lot more 
merciful if we had stayed there and died. 

Now, if you got any questions—I think that is about the essence of things. 
I don’t want to take much of your time. If you have any questions I would 
like to try to answer them. 

Mr. Brooks. Father, I would like to ask you a question. Suppose these 
Filipino scouts surrendered and then were paroled—— 

Reverend Durry. Yes. 

Mr. Brooks. Was he eligible under that parole when our forces came in that 
vicinity to join them and participate in the future? 

Reverend Durry. Well, he should. The basic military principle when I was 
in the Army was that if anything happened to you, you report to the first military 
commander as soon as he arrives. 

Now, of course, once they were paroled, the Scouts couldn’t do very much. I 
didn’t mention that. I just happened - 

Mr. Brooks. They couldn't go back in our service, then? 

Reverend Durry. Well, they shouid have been able to because they were mem- 
bers of the Regular force. And I don’t see—personally, I don’t see how an 
Executive order or a decree of somebody, some Chief of Staff or some general, 
can be a legislative body and a judiciary body. The only way I know you can 
deprive somebody of pay allowances is by trial and due process of law, and I 
don’t think any of these people have been tried or anything has been proved 
against them. In fact, the whole essence of this order that I have seen is they 
put the burden of proof upon the Scouts rather than upon the Government. It 
is a reversal of our whole concept of judicial and legal process. 

Mr. Brooks. Well, we certainly thank you, Father, for a very brilliant state- 
ment that you have made extemporaneously here. 
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I see it touches you very deeply and personally, 
Are there any further questions? 


‘ } 
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eneral, do you have anything? 

Mr. Devereux. Just what was this parole? Do you have the wording of it? 
Reverend Durry. Somebody has. I never saw it until afterwards, General. 
What they did with the parole: They made—the governor of the Province 

and the presidente of the town were responsible for these people. In addition 
to that, every citizen of any barrio that the Japanese were in—and if he wanted 
to move about, he had to have an identification card. If he didn’t they just 
lopped their head off. It wasn’t uncommon, that is if they found a Scout doing 
anything, they would cut his head off and they would stick a pole through it and 
put it up in the center of the town. They did that outside of some of the prison 
camps. And, of course, human life wasn’t worth very much to them. 

Of course, once they got into their homes—there wasn’t a whole lot you could 
do. Now, take in your guerrilla activities, for example. We effected, oh, a 
considerable amount of sabotage, around in the area down on Highway 7, on the 
way to Olangapu. When they weren’t over the pass into Olangapu, Sergeant 
Boone had an outfit up there—any of these small convoys they completely sabo- 
taged. What the Japanese did, they sent over Barios, around that area, bombers 
and they leveled them. Well, we couldn’t do anything. What they were getting 
was the old men and women and children, but they weren’t getting the guerrillas. 
We had to stop that type of activity. The only thing you could do was to lay 
low until some strong force came. Because, after all, with the rifle and the will 
to fight, you can’t do much against somebody that has complete superiority of 
the air and has tanks and machineguns and everything else against you. 

Mr. Brooks. Were they forced to sign these, or just by circumstances? 

Reverend Durry. “Well, you either sign this or you can stay here and die.”’ 

Mr. Devereux. That is all. 

Mr. Brooks. Mr. Winstead? 

Mr. WINSTEAD. No questions. It is a very impressive statement. 

Mr. Brooks. If there is no objection, I would like to put the oath that they 
made into the record at this point. I would like to read it, too. 





“To Whom It May Concern: 


“This document is accepted by the Adjutant General’s Records Depository, 
United States Army in Manila, Philippines, as proof of veteran as a prisoner 
of war under the Japanese and confined at Camp O'Donnell, Capis, Tarlac, from 
April 9, 1942 to January 23, 1943. 

“The issuance of this document by the Japanese Army to a veteran does not 
mean that the man worked with the Japanese. Because those that were taken 
into the Bureau of Constabulary were first brought to Dau, Pampanga (close to 
the present Clark Field) for training. After about 2 or 3 months they were 
moved to Manila where they were assigned to different parts of the Philippines 
to serve the Japanese. These men were taken out of Capis, Tarlac, a short time 
after the surrender. 

“This document was given to POW’s released direct from Capis, Tarlac. The 
POW to whom this document was issued to left the camp on the closing day, 
January 23, 1948. This man has enjoyed the ‘GI’ bill of rights through schooling 
in Manila. 

“HowarpD D. NEWHOUSE, 
“Department Adjutant, Philippine Department, the American Legion.” 


OATH 


“To His ExceELLENCY THE COMMANDER IN CHIEF OF THE IMPERIAL JAPANESE 

FORCES. 

“I, the undersigned, hereby solemnly pledge myself that I will strictly comply 
with the following: 

“1. I shall never in future resort to any hostile action against the imperial 
Japanese forces, and I will in no way make any utterance or commit any hostile 
conduct against Japan; 

“2. I will submit to the Japanese Military Administration and do my best to 
serve for the realization of the objective of the said administration ; 

“3. I will in no way make any utterance or commit any conduct which may 
benefit Japan's enemies ; 

“4. I will in no way make any utterance or commit any conduct which may be 
harmful to the tranquillity, peace, and order and economic stability of the 
country ; 
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“5. I will in no way employ or instigate others for the execution of any act 
which I have pledged myself not to commit in the preceding paragraphs ; 
“6. I will never fail to present myself at an appointed place when I shall be 
called up by the Japanese Army. 
“Prisoner of war: 
“Address: Guinobatan, Albay. 
“Signature: Remigio Yaronhilo. 
“Guarantor of the above person: 
“Address :_- 
“Signature : og ‘ 
“Date: January 23, 1943.” 


Mr. Brooks. If there are no further questions, we certainly thank you, Father 
We hope we get you away in time to catch your train there. We 
ciate your coming. 

Reverend Durry. Thank you, sir. 

Mr. Brooxs. I will say, again, you made 
committee. 

Reverend Durry. Thank you, sir. 

Mr. Brooks. Which the committee appreciates very greatly 

Mr. Kennepy. Thank you. 


- certainly appre 


a very brilliant statement to th 


Chairman Russeti. Mr. Kennedy, did you have some statement ? 


STATEMENT OF MILES KENNEDY, LEGISLATIVE DIRECTOR, THE 
AMERICAN LEGION 


Mr. Kennepy. Mr. Chairman and members of the committee, my 
name is Miles Kennedy. I am the legislative director of the American 
Legion. 

In the interests of saving time, Mr. Chairman, I heard your com- 
ments to Mr. Dilweg and, of course, I am in the same position as he 

s, and we will be very happy to abide by your wishes in the matter 

Chairman Russetx. If the committee has any different view, why, of 
course, I am not undertaking to speak for the whole committee, but 
I just do not think it would be good parliamentary practice to delay 
this missing-persons bill to get witnesses up here from the Department 
to discuss this Philippine Scout matter. 

We will have to have extensive hearings on that matter. Nobody 
is opposed to this bill. You are not opposed to the missing-persons 
bill? 

Mr. Kennepy. No, sir. 

Chairman Russeiut. And I am sure you would not want to do any- 
thing to defeat its passage at this session. 

Mr. Krerenpy. We would be very happy to abide by your wishes, 
Mr. Chairman. 

I have only one request. If the hearing had continued, I had with 
me a statement by Mr. Clarence H. Olson, who served as a colonel in 
the Philippines, and I have submitted copies to the clerk for distribu- 
tion, and I would respectfully request that that statement be included 
in the record of the hearings this morning. 

Chairman Russext. It will be inserted in the record. 

(The statement referred to is as follows:) 


STATEMENT OF CLARENCE H. OLSON, ASSISTANT DIRECTOR, NATIONAL LEGISLATIVE 
COMMISSION, THE AMERICAN LEGION 


Mr. Chairman and members of the committee, my official position in the 
American Legion is assistant director of the national legislative commission. 
We address ourselves to the Missing Persons Act, the extension of which is 
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being considered today. On the basis of this act, as amended, the Department of 
the Navy paid its Insular Naval Force (Filipinos) and its civilian employees in 
the Philippines fer the period during which the Japanese occupied, dominated, 
and controlled the Philippines. 

On the basis of this same act the Army refused to pay the Philippine Scout 
survivors of Bataan and Corregidor who were in identical status with the Insular 
Naval Foree. Denial was based on the premise that they were not in a casualty 
status because, to escape practically certain death, they had accepted parole 
from the stinking hellhole known as Camp O'Donnell. 

To us it seems that nothing could be less honorable than to willfully, and 
without cause, withhold contractually obligated payment to our soldiers. The 
Philippine Scouts were soldiers of the Regular Army of the United States, even 
though their pay was at a much reduced rate, $9 per month for the private. 

In this session of Congress, after 5 years of effort, we are given our first chance 
to speak for the four to six thousand surviving Philippine Scouts, or their 
widows, etc., a small group whose voices have gone unheeded. We are most happy 
to inform this committee that after bringing this matter before the Brooks sub- 
committee of the House Armed Services Committee, the Brooks subcommittee, 
on June 19, 1956, reported H. R. 11787 to give permanent status to the Missing 
Persons Act, and included a mandate to the Army to pay the Philippine Scouts 
in accordance with our Government’s contractual responsibility and obligation. 
The full House Armed Services Committee reported said biil on June 29, 1956. 
We believe the favorable report was unanimously subscribed to, and we feel that 
the House knowing the truth will not fail to speed belated justice on its way. 
We surely believe this committee and the Senate will see no other course of action. 

We are not unmindful of the fact that the Department of Defense opposes 
legislation that would force it to correct the Army’s wrong of 10 years ago. 
It would be another wrong, and two wrongs do not make a right, if we clearly 
see the injustice and then fail to correct it. You have but to look at the Army 
testimony in opposition to H. R. 2208 before the Brooks subcommittee, and 
the testimony given by others, including the American Legion, to see how inde- 
fensible their position really is. Hypotheses and conjecture, with not a legiti- 
mate trace that would lead to an intent of Congress that the armed services may 
arbitrarily deny pay to its soldiers whose only offenses were to surrender on 
orders of their commanders, and to be paroled from Japanese prisoner-of-war 
camps at a time when death had taken 1 of every 3 in 4 months. 

My interest in this matter may be a little deeper because I came to know many 
Philippine Scouts during my World War II experiences in the Southwest Pacific 
area, especially the year I spent in the Philippines, and I have had a continuing 
interest in them. 

As we go into more detail] in behalf of the Philippine Scouts, I want it known 
that the American Legion is aware of the provisions contained in title 50, United 
States Code Annotated appendix, section 1009, which states : 

“When circumstances warrant reconsideration of any determination author- 
ized to be made by this act * * * the head of the Department concerned, or 
such subordinate as he may designate, may change or modify a previous 
determination.” 

The Departmentof the Army has used the above provision in redetermining the 
pay status in a number of cases. Reversal of previous decisions denying. pay 
because of parole were made in favor of individuals or estates embracing 1 
general, 5 colonels, and 5 lieutenant colonels. Moreover, it is pretty generally 
established that some of these individuals, at least, were employed by the 
Japanese puppet government of the Philippines. But when we sought adminis- 
trative redress for the privates and the intermediate grades, we met with im- 
pregnable resistance. In the opinion that this was a matter for administrative 
rather than legislative correction, we appealed to several Secretaries of the 
Department of Defense, and to the White House itself. In no case were we given 
any encouragement. During the course of the past 5 years we have caused 
the introduction of several bills in the House and in the Senate which would 
legislatively correct the unwholesome situation. We had hoped that such 
legislative steps would cause the Department of the Army to take a new and 
fresher look at the problem. 

While in office several of our national commanders did, in addition to the work 
of the staff, ask direct questions of the Department of Defense and the Depart- 
ment of the Army as to the reason why the United States Philippine Scouts were 
denied their pay, and, upon what basis of law the Army claimed the right to 
break the enlistment contracts providing for military pay as prescribed by the 
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Secretary of War in accordance with law. In no instance have we seen a satis- 
factory reply. I might add that we have reviewed Departments of Defense and 
Army letters addressed to the late Senator Taft, to Senator Russell—to Repre- 
sentatives Carl Vinson, Richard Simpson, and others on this very subject. All 
of these indicate that the reason for denying pay was because the Philippine 
Scouts were not in a casualty status, such determination having been made 
under the Missing Persons Act of 1942, as amended. 

As each new person contributed his part in the series of letters mentioned, 
there naturally were expanding reasons. Some were that if we were to pay the 
Philippine Scouts, we might be called upon to pay the Philippine Army; others 
that if we recognized the Philippine Scouts as soldiers during the period of 
parole, we might be liable for some of the procurement for which they had 
contracted. Something akin to guilt by association. In the meantime, some four 
to five thousand ex-Philippine Scouts are waiting for the justice they deserve 
and expect. These are largely former enlisted men, of course, whose rate of 
pay was on a reduced scale as compared to other United States regular troops 
and who have not had the financial ability or the prestige necessary to fight their 
claims on an individual basis, such as the officers referred to above. 

The American Legion has a warmth of feeling toward the struggling Philippine 
Republic. It is the showcase of democracy in the southwest Pacific. We have 
supported Congress in its economic assistance programs to the Philippines, and 
will continue to do so. We want that Republic to succeed. In the instant «ase it 
seems to us that our example of the working of democracy has not been a good 
one, and that we are somewhat in reverse of the general American philosophy 
that “Right is the master of might,” and that we are sadly deviating from the 
path of justice. We hope this committee, and the Congress of the United States 
will promptly act to demonstrate the fact that the American people will not 
refrain from practicing the justice that is a symbol of our heritage—even if it 
requires the expenditure of a couple of million dollars, 

I would like to review the case of the Philippine Scouts as we see it. Early 
in this century the Congress authorized a military component of the United 
States Army to be made up of qualified Filipinos, which was to be known as 
Philippine Scouts. Keep in mind that this new organization became a part of 
the Regular Army of the United States. 

Because of economic differences in the two countries, the initial pay rate for 
the Philippine Scout private soldier was at the rate of $9 or 18 pesoos per month. 
There were small increases for longevity. In the beginning and throughout its 
proud history, the personnel for the Philippine Scouts was virtually hand- 
picked, thus representing the cream of Philippine citizenry. As a result, the 
prestige of the United States Philippine Scouts, as they were called at home, 
rose very high; it was a career unit of great distinction. Filipino sons followed 
fathers into this organization, created to serve the United States of America. 
The men of the Scouts were just as proud of their organization as any marine, 
soldier, or sailor of other United States Regular Forces. 

Loyalty of the Scouts to the United States prompted many of them to obtain 
full-fledged citizenship, of which they were most proud. It is in behalf of this 
group of men—those still remaining alive—that we are here today. Naturally, 
the American Legion would not condone payment to those who committed acts 
of treason or who willfully collaborated with the enemy during the occupation 
of the Philippines by the latter. It is our understanding that such cases are 
already a matter of military record, and that such cases are few. 

What kind of men were these Philippine Scouts? What type of soldiers were 
they? And how did they conduct themselves as a military force in the face of 
the Japanese onslaughts at Bataan, Corregidor, and elsewhere in the Philip 
pine Archipelago? I am not going to attempt to answer those questions, for 
today I have with me a man who knows—a man who lived, suffered, and offered 
his life to the cause of freedom, along with his comrades, in the stubborn resist- 
ance against enemy invasion of the Philippines. I am sure he will leave no doubt 
in your minds as to the quality of patriotism, fighting spirit, and military effec- 
tiveness of the Philippine Scouts. 

Upon the surrender of all USAFFE troops by General Wainwright and his 
subordinates throughout the islands, Americans and Filipinos were taken pris- 
oners of war and diverted to prison camps. These camps were filled with living 
skeletons of emaciated, disease-ridden, and wounded men. There they died like 
flies. Even if the Japanese had desired to give conventional care to these pris- 
oners of war, it is doubtful that their resources in the Philippines would have 
permitted it. One of their problems, therefore, was to relieve themselves, as 
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far as militarily practicable, of the care of these unfortunate prisoners of war 
and the added stigma of wholesale death through ill treatment. The Japanese, 
coincident with their “Greater Southeast Asia Coprosperity Sphere” propaganda 
campaign, felt that by releasing the Filipino prisoners of war they would gain 
support from the general population of the Philippines. A plan of parole was 
evolved and adopted. 

Paroles were granted Filipinos, Philippine Scouts, and the Philippine Army 
alike. The fact that they were Filipinos was the initial qualification. If there 
was an alternative to parole, it could scarcely have been more than death through 
disease, of wounds, or plain starvation. I am sure there are none who would 
criticize acceptance of such parole. 

Now, what about the terms and conditions of these paroles? They were very 
rigid Furthermore, the governors of provinces (much like our States) were 
also held responsible for parolee compliance with the terms thereof. This gave 
the Japanese double-barreled control over the parolee. The governors were 
not going to be “caught short,” if they could help it. 

Even so, the paroled Philippine Scouts continued to be prisoners-of-war, not 

nly in principle of law, but also in reality. They were under such constant 
surveillance, and were required to report to the Japanese authorities so often that 
they were virtually “in the hands of the enemy,” as those words are used in the 
Missing Persons Act. The official United States History of World War II, in 
the volume entitled “The Fall of the Philippines,” at page 587 states in effect 
that parolees were just as effectively prisoners-of-war as if they had been con- 
fined to prison camps. Parolees were required to report in detail to Japanese 
military police headquarters under penalty of being considered malicious, on all 
occasions, to wit: 
1) When you have obtained a job, or when you are jobless; 

) When you have changed your occupation ; 

) The change of residence; 

) When you are going to join any political thought, party or any other 
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party ; 
(5) When you are leaving the Philippines; 
(6) When you are dead; 
(7) When you have got married. 

There is no question but that violation of parole brought sharp retribution 
from the Japanese officials. For violations, or suspected violations, men were 
hauled back to prison camps for long periods of unreasonable questioning or 
brutal beatings, and some were executed. When parole violators could not be 
found, the Japs inflicted cruel penalties on their families, or upon entire 
communities. 

There are perhaps many other cogent reasons why Philippine Scouts could 
not, or did not, join guerrilla units. Philippine Scouts, like our own Regular 
troops, were stationed at central points, and their families were naturally 
located in these general areas, with the largest concentration in and around 
Manila. Under the close surveillance of the Japanese, such guerrilla units as 
were organized were naturally not operating in the outskirts of any of these 
cities: most such organizations did not come into being until much later. Too, 
the Philippines are made up of thousands of islands, and there was no convenient 
transportation service for parolees to use in going to distant points to join 
enerrilla forces. Neither can we overlook consideration of the physical aspects 
of these men who had suffered the privations of prison camps, preceded by the 
most difficult conditions at Bataan and Corregidor. It is doubtful that many 
of them would have passed the draft board requirements here at home. 

We are getting down to the nubbin of the nut. When the Americans returned 
to the Philippines and the day of accounting came, it was held that the Philippine 
Scouts would not be paid for the time they were on parole. Thus, the United 
States Army, by arbitrary decision based on the Missing Persons Act, which was 
intended to help servicemen and their dependents, and not deprive them, took 
from the Philippine Scout his vested right to the pay of a soldier. Prior to this 
time he had been assured on several occasions that the surrender and ultimate 
parole would in no way affect his status as a soldier of the United States Army, 
so far as pay and allowances were concerned. 

Now, let’s take a look at what others have had to say about the status of a 
soldier on parole: 

“A prisoner of war is one who has been captured while fighting under the banner 
of some state. He is prisoner of war even though never confined in prison” 
(Bouvier’s Law Dictionary Rawlee’s Division). 
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“A paroled prisoner of war is simply a soldier who has been placed under a 
disability to engage in active operations against the enemy. He remains a part 
of the Army and as much subject to military control as he was before his capture. 
If he absents himself from a post or station to which as a paroled prisoner of war 
he has been assigned by the military authorities, he is absent without leave or 
in desertion according to the intent with which he absented himself” (Digest of 
Opinions of the Judge Advocate General of the United States Army, 1912, p. 1076). 

“* * * But military persons, released on parole, cannot be held to have lost 
their military status. And even though they had been given parole, it does not 
necessarily follow that they would observe it” (cited in Digest of International 
Law, Hackworth, vol. VI, p. 173). 


EXTRACT FROM WINTHROP’S MILITARY LAW, SECOND EDITION, PUBLISHED BY THE 
UNITED STATES WAR DEPARTMENT (DOC. 10011, P. 79° 


“* * * It is laid down by Leiber that ‘a breach of parole is punished’ (meaning 
doubtless punishable) with death when the person breaking the parole is cap- 
tured again. Later codes express the law in a milder form. They prescribe that 
prisoners liberated on parole and afterward retaken bearing arms in the same 
war against the paroling belligerent ‘may be deprived of the rights of prisoners 
of war unless’—it is added, ‘they have been included among prisoners exchanged 
unconditionally under a cartel of exchange negotiated subsequently to their 
liberation.’ 

“Paroles: A parole is a promise, either verbal or written, made by an individual 
of the enemy, by which, in consideration of certain privileges or advantages, he 
pledges his honor to pursue, or refrain from pursuing a particular course of 
conduct. 

“A breach of parole is an offense against the laws of war. Its enormity con- 
sists in the breach of good faith that is involved in the commission of the of- 
fense. The punishment inflicted is in proportion to the importance of the parole 
given. The extreme penalty is death, which may be inflicted upon a paroled 
prisoner who is captured in arms before he has been regularly 
ments of International Law by Jorge B. Davis, pp. 317-318) 

We have not seen any statement from the Army in contradiction of the fact 
that the Philippine Scouts were considered a part of the Regular Army. Gen- 
eral MacArthur’s statement of December 8, 1944, subject: Status of members 
of the Philippine Army addressed to: Chief of Staff of the Philippine Army, 
did not mention Philippine Scouts. The natural omission was because of the 
fact that the latter were members of the United States Army and not of the 
Philippine Army. Perhaps one of the fairest statements coming to our atten- 
tion concerning the status of Philippine Scouts is in a letter from Rear Adm. 
M. L. Royar, USN, Chief of the Bureau of Supplies and Accounts, to the Honor- 
able Carl Vinson, under date of April 11, 1952. It is quoted in part: 

“The Insular Force of the Navy was established by Executive order of April 
5, 1901, which authorized the Secretary of the Navy to enlist therein not to 
exceed a specified number of Filipinos. The Philippine Scouts organization was 
established by the act of February 2, 1901, as amended, and it appears from the 
context of the law that the enlisted men and officers were enlisted or appointed 
in that organization for service in the Army. 

“Men enlisted in the Insular Force of the Navy have always been considered 
as enlisted men in the Regular Navy and consequently have been accorded the 
benefits provided by laws applicable generally to enlisted men of the Regular 
Navy unless excluded therefrom by a specific provision of law. For instance, 
by section 3 of the act of June 25, 1918 (40 Stat. 610) members of the Insular 
Foree and the Philippine Scouts were excluded from the provisions covering 
allotments and family allowance in the War Risk Insurance Act of October 6, 
1917, and by section 202 of the act of May 19, 1924 (43 Stat. 122), they were 


xchanged” (Ele- 


specifically excluded from the benefits accorded enlisted men of the Armed 
Forces by the Adjusted Compensation Act. Further, a special rate of pay has 
always been provided by law or regulation for members of the Insular Forces 
and the Philippine Scouts, and members of both organizations were excluded 
from the family allowance provisions of the Servicemen’s Dependents Allowance 
Act of 1942, as amended by the act of October 26, 1943. For assimilation pur- 
poses, the Comptroller General has recognized the Insular Force as the Navy 
counterpart of the Philippine Scouts of the Army. 

“Pnlisted men of the Insular Force of the Navy were not excluded by general 
or specific language from benefits of the Missing Persons Act. Consequently, 
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ose members in active service who were officially determined to be lawfully 


absent in a status of missing, missing in action, interned in a neutral country, 
captured by an enemy, beleagured or besieged, were for the period officially 

termined to be in such status paid the pay and allowances to which otherwise 
entitled from date of commencement of absence until date of return to the con- 


trollable jurisdiction of the Navy Department. The mere fact that upon re- 
pautriation it was ascertained that a member of the Insular Force had been 
paroled, but was unable to return to naval jurisdiction or communicate that 
fact to the authorities would not be considered a basis for denying such member 
the active-duty pay and allowances to which otherwise entitled under the Miss- 
ing Persons Act while so absent. A mobile unit was dispatched to the various 
islands in the Paciliec in April 1945 to repatriate and settle claims under the 
Missing Persons Act of members of the Insular Force and the Samoan Native 
Guard and Band. An official determination was made by a duly designated 
representative of the Secretary of the Navy as to whether while absent from 
naval jurisdiction the member of the Insular Force was in a status which 
entitled him to the benefits of the Missing Persons Act. It is understandable 
that since the Japanese were in full control of the Philippine Islands, that a 
paroled member of the Insular Force, through circumstances beyond his control, 

ay have of necessity accepted civil employment in some capacity in order to 

irvive. In the absence of evidence of probative value that such member volun- 
tarily served in a military capacity or collaborated with the Japanese, was 


guilty of disloyalty, or committed overt acts against being in a missing status 
from date on which it was officially determined such status commenced until 
return to Naval jurisdiction.” 

The facts and conclusions stated in Admiral Royar’s letter undeniably place 
the Insular Force (Navy) and the Philippine Scouts in the same military status 
for pay purposes. We take no exception to the Navy’s finding in favor of its 


| 
Insular Force and civilian employees; in fact we applaud its sense of justice, 
but wasn’t it a peculiar quirk of circumstances that led to the paying of civilian 


employees while another branch of our service denied pay to Philippine Scouts 
whose contractual relationship with our Government was equally, if not more, 
ing than in the case of civilians? 


C‘ongress has enacted laws authorizing payment to Civilians, religious and 
welfare groups, Who were caught behind the Japanese curtain as the Philippines 
fell. How can we, in good conscience, turn our backs on those who had to be 

the area of fighting, surrender, and oppression, because they were soldiers of 
Lnele Sam? 


ve do not believe there is anything in the Missing Persons Act which granted 


e Army the authority to take away the vested right of a soldier in the United 
States Army to his pay and allowances, unless his acts were contrary to the 
Articles of War. The Philippine Scout did not become a civilian and his term 
of enlistment did not expire. He was a soldier of the United States Army all 


of the time while on parole, regardless of duties performed or other actions 
unless they were contrary to the interest of the United States 

A soldier’s pay is not a gratuity: it is payment in terms of contractual rela- 
tionship. If we are right in our contention that the Army erred in its actions, 
the United States Government should not consider the dollars and cents in- 

ved in correcting this grievous wrong. 

Qur appearance before you today is the only way in which the small voice of 
a few thousand people, most of whom are nearly halfway around the world, 
can be heard in Congress. 

This has been a long statement but much more could be said in behalf of the 
Philippine Scouts. We make the point that the Army had no right under any 
law of this country to refuse to pay its soldiers while on parole from Japanese 
prisoner-of-war camps to the still larger prisoner-of-war camp, the entire Phil- 
ippine Archipelago. The Missing Persons Act was never intended to apply 
to the Filipino situation which developed in the Philippines; it brought no 
aid to the Filippinos there during the period of the Japanese occupation and 
certainly we can never accept the conclusion that the Congress intended it to 
work as it was interpreted by the Army after the war was over. 

In conclusion I sincerely recommend that H. R. 9500 be amended with the 
language of Il. R. 11787 which proposes that Philippine Scouts will not be denied 
military pay under the Missing Persons Act solely on the ground that such 
member was paroled and permitted to return to his home and engage in civilian 
pursuits prior to the termination of the Japanese occupation of the Philippine 
Islands. 
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Mr. Kennepy. And I also join with Congressman Dilweg in ask 
ing, when vou hold hearings on H. R. 11787, that we be notified. 

Chairman Russeuu. If the bill passes the House, we ll undertake 
to hold thorough hearings, and you ventlemen vill be not fied of the 
time to appear. 

Mr. Kennepy. Thank you very kindly, Mr. Chairmar 

Chairman Russein. Very well. 

The committee will now go into executive session. 

(Subsequently, in executive session, the committee 
voted to report the bill favorably, without amendment, as covered by 
S. Rept. 2552.) 

(Whereupon, at 11:35 a. m., the committee proceeded in executive 


session. ) 


unanimously 





